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BUILDS GOOD-WILL 


MALL and inconspicuous as it is, a reliable gas pressure 
regulator is important for customer satisfaction. Barber 
Regulators are carefully designed to meet the demands of gas 
consumers for safety, economy, and satisfactory performance 
on household or commercial gas-burning appliances. Gas com- 
panies today realize that customer satisfaction on these points 
is vital. 


Barber Regulators are precision devices, dependable in 
operation, long lasting, accurate, troublefree. Built with high- 
grade bodies, brass working parts, phosphor bronze springs, 
non-deteriorating diaphragms (for Butane-Propane or bottled 
gases, regulators are supplied with specially treated dia- 
phragms). Use Barber Pressure Regulators on appliances 
which you install or sponsor. 


E BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 
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gives you most pipe = 


wrench fer your RIAID End Wrench 


for pipe in coils, against 
flat surfaces. 


money... 


OU get a powerful I- 

beam handle so com- 
fortable you can give it all 
the pull you’ve got —dare- 
handed. Precision-cut alloy 
jaws take-hold and let-go in- 
stantly — full-floating hook- 
jaw has handy pipe scale, 
heel-jaw is replaceable. Ad- 
justing nut won’t bind, spins 
freely in all sizes. And the 
guaranteed housing means 
long expense-free service— 
most for your money. Buy 
RIZAID at your Supply 


If this Housing ever 
Breaks or Distorts we 


Only RIGID offers you \ will replace it Free 


this money-saving guarantee 


* Fel er TOOLS 


THE RIDGE TOOL COMPANY « ELYRIA, OHIO, U.S.A. 
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Pages with the Editors 


ORE years ago than we care to re- 
member, we once heard a law 
school professor define the legal term 
“public utility.” He was a wise old pro- 
fessor and a somewhat cynical one, who 
has long since gone to his eternal re- 
ward. His definition of a “public utility” 
was quite negative, to put it mildly. It 
went something like this : 

A public utility is any business so charged 
with public interest that it can be validly 
placed under a system of special regulation, 
and where the legislature or some other law- 
making authority has seen fit to do that very 
thing. But if you ask me what is a business 
affected with public interest, I don’t know 
and I don’t think anybody else can tell you. 
The best I can say is to read the cases and 
you will find out that a public utility is what- 
ever the Supreme Court says it is; and even 
the Supreme Court is not giving out any 
time guaranties with its decisions. 


TuHatT was rather a blunt and crusty 
tidbit to hurl into the faces of a group 
of half-lazy, half-idealistic young men 
looking for precise standards, short-cut 
formulas, and other rule-of-thumb con- 
veniences. But in the years which have 
followed, during which we have followed 
one will-o’-the-wisp concept after an- 
other, only to find ourselves brought up 
short by a mass of disillusioning and in- 
consistent case law, we cannot, upon re- 
flection, point to the slightest inaccuracy 
in the old professor’s definition or lack 
of definition. 


As a matter of fact, even after one gets 
past the initial hurdle of deciding what 
a public utility is, he finds that the so- 
called “guiding principles” of regulation 
have a disconcerting tendency to shift 
and change during the years. These shifts 
and changes sometimes reflect changing 
economic fancies and there are probably 
some irreverent souls who might sug- 
gest that they reflect changes in the per- 
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M. M. SAMUELS 


sonnel of the Supreme Court. But what- 
ever the underlying reason may be, we do 
know that we go about determining such 
things as a rate base, depreciation, going 
value, appeal and review, a good deal 
differently today than we did a quarter of 
a century ago or longer. 


Tae such a usually stable criterion 
as what constitutes “discrimination 
in service” has been undergoing some 
changes. After the Civil War (or, as our 
southern associates prefer to call it—the 
war between the states ) discrimination by 
a public utility or common carrier against 
customers because of race, or previous 
condition of servitude, was outlawed. 
Then came the Supreme Court decision 
in Plessy v. Ferguson, 163 US 537 and 
related cases, which upheld southern 
state statutes requiring segregation of 
passengers where no inequality of ac- 
commodations resulted. 


For many years this was the accepted 
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rule ; and the Interstate Commerce Com- 
mission has permitted segregation of pas- 
sengers on interstate carrier lines, pur- 
suant to so-called “Jim Crow” statutes. 


Last month, the Supreme Court decided,, 


in Morgan v. Virginia, that southern 
state laws requiring race segregation of 
bus passengers are void because they are 
an undue burden on interstate commerce. 
Just where this ruling leaves the trans- 
portation industry is still very much up 
in the air. 


Suc# questions as the effect on intra- 
state as distinguished from interstate 
passengers, the effect on train and other 
passengers, as well as bus passengers— 
these ramifications must be further clari- 
fied. But another old familiar landmark 
on the regulatory scene, the “Jim Crow” 
qualification on service discrimination, 
has apparently seen its best days and is 
due for oblivion. 


It is not our function, nor purpose, to 
comment on the merits of this or other 
changes. But we do know for a fact that, 
while it lasted, Jim Crow segregation was 
secretly regarded by many officials of 
railroads and other carriers as a rather 
expensive nuisance. Whether it was (or 
is) a sufficient burden on interstate com- 
merce to justify the stigma of unconsti- 
tutionalism is for the courts to decide. 


pene = of the changing scene of 
regulation resulting from Supreme 
Court decisions recalls the apparently 
changing nature of the Supreme Court 
itself. The recent clash of personalities 
emphasized by the Jackson-Black affair 
merely underlines a trend which has been 
going on for some years. In former days, 
judges of the highest branch were de- 
votees of constitutionalism. They were 
trained in the tradition of a great national 
charter, delegating limited powers, which 
it was the duty of the courts to guard, 
and guard zealously. 


In recent years the trend has been 
away from constitutionalism in the clas- 
sic sense. Rightly or wrongly, the vari- 
ous provisions of Our great organic 
charter have been so broadly interpreted 
as to sweep away limitations which 
might otherwise have interfered with the 
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trend toward strongly centralized gov- 
ernment or federalism. This trend has 
naturally produced a new kind of justice, 
marked more by zealous advocacy than 
by preoccupation with abstract princi- 
ples of justice. Maybe, as we have ob- 
served, this is all to the good of the na- 
tion and its citizens. We are merely 
moved to remark that judges don’t seem 
to act like they used to, any more than 
the opinions which they write in decided 
cases. 
x * * * 


N this issue we introduce a new con- 

tributor in the person of M. M. 
SAMUELS, whose 2-part article on plan- 
ning an electric power system opens this 
issue. He was born in Lithuania in 1880 
and graduated in electrical engineering at 
Karlsruhe, Germany. He came to the 
United States in 1905 and became a 
citizen in 1910. Since then he has worked 
for the General Electric Company, West- 
inghouse, J. G. White Engineering Cor- 
poration, and the Federal Power Com- 
mission. 


HE joined the Rural Electrification Ad- 
ministration soon after its establishment. 
Besides being a recognized author on de- 
sign of power company and other elec- 
tric industrial plant features, Mr. Sam- 
UELS has contributed numerous papers to 
engineering literature, and is the author 
of “Power Unleashed” (1942), a widely 
distributed book on electric power de- 
signed for the intelligent layman. 


* * * * 


Or. R. Hosson, whose article on 
“British Transport’s Role in Na- 
tionalization” begins on page 25, is an 
accomplished writer on transportation 
and other business affairs, now resident 
in London. LANDON GaTEs, whose arti- 
cle on “Federal Taxation of Public Busi- 
ness Enterprises” appears on page 14, is 
a New York city writer on business and 
economic matters. 


THE next number of this magazine will 
be out July 18th. 


2 Gan 
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PCA controls UTILITY 


materials accounting 


Remington Rand Punched-Card Accounting Methods 
maintain exceptionally efficient records of 
equipment and supplies movement. 


tilizing the accuracy, speed and economy of auto- 
tic punched-card methods, the tremendous volume 
aterials and supplies used in wide-scale public 
ity operation is completely controlled and account- 
for in every detail, providing periodic summaries 
reports of operations by every category desired. 
uch control includes material accounting on Requi- 
ons (job material orders), Intra-company or de- 
ental Transfers (from one storeroom to another 

2 unit company), Inter-company Transfers (from 
company to another in a multi-company opera- 


), Reclamations (return of materials) and Retired - 


perty (replaced field equipment). These are writ- 
against the following orders, as required: Job 
Hers (work under $500), Construction Orders (work 
$500), Maintenance Orders (company equipment 
e field), Shop Orders (work produced in shops), 
” Work Orders (Standard construction within the 


company), “Y” Work Orders (standard construction 
work for customers), “T” Work Orders (any tempo- 
rary connections), Engineering Orders (experimental 
work), and Account Orders (equipment replacement 
and retirement work). 

In addition to the control of materials, Remington 
Rand Punched-Card Accounting also offers public 
utilities top efficiency in Payroll preparation, ‘Labor 
Distribution, Consumer Billing and Accounting, and 
many other applications, furnishing analyses and re- 
ports to meet the requirements of both management 
and operational divisions. 

More complete information on the application of 
punched cards to utility operation in its various phases 
may be obtained by writing to our nearest branch or 
to Remington Rand Inc., Tabuiating Machines Divi- 
sion, Room 1787, 315 Fourth Avenue, New York 10, 
New York. 


Reningion Read 


PUNCHED-CARD ACCOUNTING 


*The HOLE 


MARK of a Method 
of Accuracy 
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BRING YOUR BILL ANALYSES 
UP TO DATE 


You can save 50% in time and money with 


THE ONE-STEP METHOD 











OF BILL ANALYSIS 


A but current bill frequency data has been rendered obsolete by the 
marked increase in kilowatt-hour sales. How much of this load will 
you retain? 


Now is the time to bring your bill analyses up to date. In addition to a 
knowledge of the existing situation, certain trends may be disclosed which 
will be of considerable value to you in planning your rate and promotional 
programs. 


The One-Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One-Step Method of Bill Analysis.” 











Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York 5, N. Y. 
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Remarkable Remarks |g 


“There never was in the world two opinions alike.” 


—MONTAIGNE 





RosBert WASON 
President, National Association of 
Menufacturers. 


Cuares L. SHELDON 
President, National Association of 
Purchasing Agents. 


Jutius A. Kruc 
Secretary of Interior. 


Epiror1AL STATEMENT 
The (Baltimore, Maryland) 
Sun. 


Rep ELk 
Indian Chief, visiting 
Washington. 


Georce STUART BRADY 
Materials consultant. 


TURNER CATLEDGE 
Assistant managing editor, The 
New York Times. 


ALFRED SCHINDLER 
Under Secretary of Commerce. 


Opy H. Lamsorn 
President, National Association of 
Commodity Exchanges and 
Allied Trades, Inc. 
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“Labor’s settlements should be taken off the White 
House steps.” 


> 


“If we can keep competition alive and promote it, it 
will do more for us and for the American people than 
anything else.” 


Aa 


“The WPB was liquidated at my suggestion. I still am 
firmly of the conviction that controls on materials won't 
help, but will hinder reconversion.” 


* 


“OPA can’t control prices all by itself. Without wider 
production and a return to sound finance policy by the 
government, mere legislative price control will fail.” 


¥ 


“The government doesn’t want to give the Indians free- 
dom, because, as it stands now, thousands of government 
employees make money running things for us.” 


* 


“If industry leaves its government to ‘professional 
economists, lobbyists, and politicians,’ we will continue to 
lose the peace as we have been doing in the last year.” 


¥ 


“The answer to our problems lies with us—in the mil- 
lions of unknown homes of the country. We will never 
find the answers to our problem in Washington because 
the answer is not there.” 


* 


“Production becomes wealth only when it has moved 
into consumption and use. . . . In the final analysis it is 
sales that create jobs and maintain them in a system of 
democracy and free enterprise.” 


5 


“For free markets we -have substituted a myriad of 
government controls — all in keeping with the idea that 
through a planned or regimented economy we can decree 
satisfactory production and distribution for 140,000,000 
people. In a democracy that idea is fantastic.” 


12 
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TEMPERATURE © PRESSURE *% LIQUID LEVEL & ETC. 





WV 
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Mercury switches are used exclusively in all Mercoid 
Controls. X They insure more dependable control 
performance, and longer control life. 4 Write for 
Catalog N2 GOOA, for complete information 


THE MERCOID CORPORATION * 4201 BELMONT AVE., CHICAGO. 41, ILL 
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REMARKABLE REMARKS—( Continued) 


EprroriAL STATEMENT 
The New York Times. 


ArtHuR A. BALLANTINE 
Resident, New York, New York. 


Dr. CHARLES E, GEIGER 
Resident, Quakertown, 
Pennsylvania. 


WALTER E. Epce 
Governor of New Jersey. 


A. W. Rosertson 
Chairman of the board, Westing- 
house Electric Corporation. 


Pup W. Porritt 
Resident, Stamford, Connecticut. 


EprtoriAL STATEMENT 
New York Herald Tribune. 


A. WALLACE CupwWoRTH 
Resident, West Hartford, 


Connecticut. 
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“James C. Petrillo decreed that films cannot be used 
for television. This was just as if the International Ladies 
Garment Workers Union had passed a resolution that suits 
cannot be worn by red-headed women.” - 


a 


“Those who work have the right not to work, but if 
they choose to work they, like the employers, can without 
question be made subject to laws passed by the representa- 
tives of all the people to govern that work.” 


“In all our present infantile exhibitionism of the mar- 
vels of science in producing more and better gadgets and 
mechanical contraptions we hear nothing, absolutely 
nothing, of more and better moral and spiritual develop- 
ment.” 


“Free and fair collective bargaining will never be pos- 
sible or obtainable until the Federal government treats 
capital and labor, employer and employee, on equal terms 
and ceases to coddle labor as a special ward of the govern- 
ment.” 


* 


“Unless there is public acceptance of duties, as well as 
rights, our economy will slow down by right checkmating 
right until we are literally doing more and more and pro- 
ducing less and less, and the unbalance will become so 
chronic that we may ultimately run down entirely.” 


* 


“Unless the incomes of the rest of the population 
advance in the same proportion as labor rates have ad- 
vanced since 1941, labor is simply going to price itself out 
of employment and the country into a depression, because 
labor’s income comes from the buying power of the non- 
union majority.” 


° 


“In considering a bona fide flood-control program— 
that is, a program not inflated by combination with 
grandiose schemes to harness electric power nor by en- 
thusiasm of pork-barrel politicians—Congress may be 
fairly certain that an ounce of prevention is not nearl} 
as expensive as doing nothing about recurrent floods.” 


aa 


“We have permitted the transfer of evils and abuses 
from numerous competitive corporate or individual bodies 
to a few monopolistic uncompetitive governmental bu- 
reaus or individuais. With the first group we had not 
only competition but recourse to the courts for protection. 
From the latter group there is no appeal. We have sur- 
rendered our rights and liberties! When will we arise 
from our lethargy?” 
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Engineered for Power Station Needs 


EXIDES are always ready for in- 
| stant action. They are engineered 
to meet the varying battery require- 
ments of power station operations. 
Exide makes several types of stor- 
age batteries. These batteries, 
through proved performance for 
over 50 years in central station 
work, have earned the confidence 
of utility engineers everywhere. 
When you buy an Exide you are 
buying the utmost of storage bat- 


tery dependability, long-life and 
ease of maintenance. 

Whatever your storage battery 
problems may be Exide engineers 
will be glad to help you work 
them out. 


Exide 


BATTERIES 


THE ELECTRIC STORAGE BATTERY COMPANY, Philadelphia 32 
Exide Batteries of Canada, Limited, Toronto 
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WITH ANOTHER 
BIG C-E UNIT 


A C-E Steam Generating Unit, de- 
signed for a pressure of 975 psi, a 
total steam temperature of 900 F 
and a capacity of 400,000 Ib of 
steam per hr, was placed in service 
in 1941 by the Virginia Electric & 
Power Company at their Reeves 
Avenue Station, Norfolk, Virginia. 

A duplicate unit has recently been 
ordered. A-967-A 


COMBUSTION 
ENGINEERING 


200 Madison Avenue e New York 16, N. Y. 
Products include all types of Boilers, Furnaces, Pulverized Fuel Systems and Stokers; also Superheaters, Economizers and Air Heaters 
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FEDERAL UTILITY REGULATION ANNOTATED 


(FURA) 


The Public Utility Holding 
Company Act of 1935 
as administered by the 


Securities and Exchange Commission 
A Section by Section Treatment 
of the Act, with 
(1) SEC Rules 


(2) Commission and Court de- 
cisions 

(3) Supplemental notes 

OTHER FEATURES: Historical introduc- 

tion, personnel of the Commission, complete 

alphabetical list of subsidiaries of holding 

company systems, rules of practice, compre- 


hensive subject index, annual upkeep pocket 
supplements. Price, $12.00. 


AND TO KEEP YOU MORE CLOSELY INFORMED: 
FURA - CURRENT SERVICE = SEC 


A continuing record issued twice a month, with special issues as required. 





Summaries and analyses of commission and court decisions 
Special studies of financial aspects, policies and practices 
Comments upon observable regulatory trends and tendencies 
References to and excerpts from addresses by members and staff 
Brief reviews of pertinent articles in periodical literature 

Notes on legislative proposals and congressional debates 

Guides to collateral material of interpretative or suggestive value 
dependable information clarifying or expounding the Commis- 
sion's work 


Subscription price $25 a quarter, including convenient binder and 
periodical index. 
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HELP YOU SELL LONGER HOURS OF USE... 


Tne an alcdeieaameats 


-SANGAMO DEMAND INSTRUMENTS 


a Buwoinc commetciol load on the basis 
wraging longer hours of use yields the maximum return on investment. Rates in- 

: corporating measured demand also make the economies of added energy use 
Sisorent to the customer. While the greatly increased popularity of modern a 
appliances offer considerable possibilities in this direction, they also create #f 
blem of new, unknown peaks. With measured demand, all guesswork ag 
to these peaks and their effect on adequate return on fixed costs 
inated. Demand is measured simply, accurately, and economically : 

ngamo Lincoln-Type JW Combination Watthour-Demand Me er 


This type of meter is but one of an extensive line 
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ELECTRIC «{f) COMPANY 


SPRINGFIELD @ ILLINOIS 
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LIGHT DUTY... ect al Pewek 


last 15 years more heavy-duty International 
Trucks have served America’s commercial 
truck transport than any other make. 


@ Yes, International Light-Duty Trucks are 
all-truck. They are designed as trucks, engi- 
neered and built as trucks. They’re powered 
by the famous International Green Diamond 
engine. They make mo compromise with 
passenger car construction. 


A complete line permits International to 
recommend the best light-duty truck for 
any job—best for efficiency, lowest operat- 
ing cost, longest life. 

The name, International, is a warranty 
of truck quality. That name represents 
more than 40 years of truck engineering 
and manufacturing experience. 

And here’s an unusual record: For the 


Tune in" Harvest of Stars” 


Sunday, 2 p.m. Eastern Daylight Time. NBC Network. 


And here’s an unusual service feature— 
all-truck service supplied by the nation’s 
largest company-owned truck service or- 
ganization, International Branches, and by 
International Dealers. 

Forall-truck performance—International! 
For all-truck service — International! See 
your nearby Dealer or Branch. 


Motor Truck Division 


INTERNATIONAL HARVESTER COMPANY 
180 North Michigan Avenue Chicago 1, Illinois 


A 


NTERRATURA , 


Thiel) ae 
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P. U. R. DIGEST 


CUMULATIVE 


A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
A SHORT CUT United States Circuit Courts SIMPLE 

of Appeals ALPHABETICAL 

United States District Courts CLASSIFICATION 
State Courts OF SUBJECTS 

Federal Regulatory 

AN EXHAUSTIVE Commissions ne A GREAT REVIEW 

SURVEY OF State Regulatory Commissions 

THE LAW Insular and Territorial Regu- A GREAT SERVICE 

latory Commissions 


COVERING 
FIFTY YEARS 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington 4, D. C. 
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FLOATING POWER 
“RESISTANCE” 


GOVERNMENT 
OWNED 


SURPLUS PLANTS 





The War Assets Administration invites proposals for the purchase of this floating, steam-electric power 
plant, constructed for War Emergency use and now declared surplus to the needs of the War Department. 
Philadelphia, Pennsylvania (Plancor 525). 

Contained in an ALL-WELDED SEA GOING HULL, suitable for towing from one location to another, 
this modern high-pressure, high temperature Power Plant is designed to operate at either 50 or 60 cycles, 
and at an efficiency comparable to a modern high-pressure stationary power plant. 

With a 50 foot beam, 358 foot length, 9 14 foot draft, and 28 foot height with smoke stacks and transmission 
towers removed, the dimensions of the Hull permit passage through locks of standard size and under low 
bridges on inland waterways. Seven days fuel oil storage, based on operation at full capacity, is provided for. 
MACHINERY AND EQUIPMENT include: Turbo-Generator: General Electric, 3 phase, 13.8 KV, 3,600 
RPM, 19 stage, 825 psi gauge, 900° F, with capacity of 30,000 kw at 60 cycles and .8 power factor, or 
25,000 kw at 25 cycles and :9 power "tour. Equipped with Elliot condensers using either salt or fresh 
water. 

Boilers: 2—Babcock and Wilcox, 170,000 Ibs. per hour each, at 835 psi gauge, and 910° F Equipped to 
burn fuel oil or natural gas. 

Auxiliary Power Units: 2—300 kw Diesel engine generator sets, 480 volts AC, 3 phase, 60 cycles. Ingersoll 
Rand engines and General Electric generators. 


Substation: Westinghouse 37,500 KVA, 13.8 KV transformer with taps for 132—126—120—112—109— 


EDIT TERMS MAY BE ARRANGED FOR THE PURCHASE OF THIS PLANT 


All data contained herein are necessarily abbreviated, and subject to correction. They are not 
intended for use as a basis for negotiation. For more complete information contact the office 
indicated below. WAR ASSETS ADMINISTRATION reserves the unqualified right to reject any 
or all proposals or offers received for the above property. 

Address your inquiries or gente 


ones. or ana. coneuney. ptsPOsAl 


AR ASSETS ADMINISTRATION 


WASHINGTON 25, D. C. 
PHONE: REPUBLIC 7500, EXTENSION 3664 
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For more and better Trench, at least cost. . 


PUT A 


CLEVELAND 


ON THE LINE 





Clevelands . . . Modern, dependable, rugged and 
fast — represent the highest development in the full- 
crawler, wheel type trencher, pioneered by ‘‘Cleveland”’ 
more than twenty years ago. 

A wide range and combination of digging and 
travel speeds, ample power for the toughest going in 
all kinds of soil and terrain, ease of handling, low fuel 
and operating costs and minimum times out for repairs, 
are some of the many practical advantages charac- 
teristic of Clevelands that assure you most completed 
trench at least cost on all your trenching jobs. 





THE CLEVELAND TRENCHER CO. 


90 ST LAIR. AVENUE ° CLEVELAND 17 OHIO 
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§ Rocky Mountain Electrical League will hold annual convention, Estes Park, Colo., 
Sept. 5-7, 1946. 














Sixth Annual Appalachian Gas Measurement Short Course will be condtcted at West 
Virginia University, Morgantown, W. Va., Sept. 9, 1946. 





American Water Works Association, Southeastern Section, will hold meeting, d 
Sept. 9-11, 1946. 





Pacific Coast Gas Association annual convention will be held, San Francisco, Cal., 
Sept. 10—12, 1946. 





South Dakota Telephone Association convention will be held, Sioux Falis, S. D., Sept. 
11, 12, 1946. 





Midwest Industrial Gas Council will hold meeting,, Minneapolis, Minn., Sept. 12, 13, 
1946. 








— Water ‘ orks Association, Western Pennsylvania Section, will hold meeting, 
ept 13, 1 





American W _ Works Association, Rocky Mountain Section, meeting will be held, 
Sept. 12, 13, 6. 








Michigan Independent Telephone Association annual convention will be heid, Lansing, 
Mich., Sept. 18, 19, 1946. 








Illuminating Engineering Society will hold convention, Quebec, Canada, Sept. 18-21, 
1946. 





Municipal Electric Utilities Association 4 a York State will hold annual ey) 
conference, Elmira, N. Y., Sept. 25—27, 19 





American Water Works Association, Four States Section, will hold meeting, Sept. 27, 
28, 1946. 





American Water Works Association, New York Section, will hold meeting, Oct. 3, 4, 
1946. 





4 American Gas Association will start annual convention, Atlantic City, N. J., Oct. 7, 1946. 

















Courtesy, Rochester Gas & Electric Corporation 


Night Scene at City Gas Works 








Public 
Utilities 


FORTNIGHTLY 


Vot. XXXVIII, No. 1 


JuLy 4, 1946 


Planning for the Near-future 


Electric Power System 


PART I 


Consideration of preparations for big-time planning 

for power for use, for highway lighting, slum clear- 

ance, cooking, sanitation, interior wiring, together 
with many important problems of distribution. 


By M. M. SAMUELS! 


HE discussion in this article of 
fe problems involved in plan- 
ning for the near future of elec- 

tric power systems applies equally to 
publicly or privately owned systems. 
After all, the slide rule has the same 
answer for both. Although the ques- 
tion is considered from an engineering 
standpoint, technical statistical details 
are omitted, so that what is said will be 
1 Chief, technical standards division, Rural 


Electrification Administration ; author : “Power 
Unleashed.” 


as readily understood by laymen as by 
engineers. 

There is also a departure from the 
customary engineering sequence of 
treatment. 


Preparation for Big-time Planning 


HE power systems of the country 
emerged from World War II with 
flying colors, even though the public 
is a bit color blind in this respect. In 
the midst of drastic physical and finan- 
cial reorganizations, in the midst of a 
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revaluation of all values, in the midst 
of an emergence from a depression with 
a resulting accumulation of deferred 
maintenance, with war restrictions on 
extensions, with engineers and me- 
chanics leaving to enter the services, 
the power systems of the country met 
every demand of the armed services, 
the increased industrial loads, and the 
enormous new loads in unpredictable 
new locations, without resorting to ra- 
tioning of civilian use. It is an achieve- 
ment which was probably not equaled 
by any other industry. True, the power 
systems were spared the anticipated 
bombing and sabotage, but this too is 
an achievement. The history of the 
eternal vigilance, skilful preparation, 
and full codperation of the power sys- 
tems and government authorities, will 
some day make interesting reading. To 
appreciate the magnitude of the job it 
is only necessary to think of the one 
little item: A piece of explosive resem- 
bling coal could have been smuggled 
into the coal anywhere between the 
mine and the boiler. 


’ ] ‘HE two most important lessons 
from wartime operation probably 
are: 


1. If adequate attention is paid to 
avoid man failure, less reserve is re- 
quired than was considered necessary 
before the war. This is an important 
feature for the system planner. 

2. American equipment design is 
not skimpy. It is ample and can be 
overloaded in many cases over and 
above guaranty. To use this experi- 
ence in the future is primarily the 
equipment designer’s job, and, only to 
a small, extent, that of the system 
planner. 


It is important for our power system 
to acquire an optimistic view of future 
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load, promote greater use, and be 
ready to take care of it. The possible 
additional loads stagger the imagina- 
tion, and the power systems can and 
should be ready for it. The American 
people have not yet learned what the 
full use of electric service could mean 
to them. No one but the power sys- 
tems can possibly bring it home to the 
people. As long as the home, the office, 
and the factory are not making full use 
of the service, as long as there are 
American citizens in the country and 
even in the city who have no service for 
light and radio, as long as there are 
hundreds of towns without central wa- 
ter systems, sewage, and garbage dis- 
posal plants, the power systems of the 
country have not done the job of sell- 
ing service. 


SB demand for power will grow as 
fast as the power systems make it 
grow. There is practically no upper 
limit. We must get away from the idea 
that economy is the only feature to be 
considered in the planning of the fu- 
ture power system. No one ever intro- 
duced electric light, electric refrigera- 
tion, running water, or even electric 
cooking in his home as a mere matter 
of economy, just as the millions of au- 
tomobile owners did not buy automo- 
biles as a mere matter of economy. 
Neither has a businessman ever in- 
stalled a telephone or sanitary plumb- 
ing in his office as a mere matter of 
economy. 

As a prelude and a foundation for 
power system planning, the power 
systems should adopt and proclaim the 
following mottos: 

1. Power for Use, Power for Living 
2. Open Wide the Highways and 
Gateways of Power 
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The power systems should stimulate 
manufacturers to bring out all the 
types of equipment needed for “power 
for living,” heating, cooling, and sani- 
tation. There is a great amount of fear 
among sociologists that modern indus- 
try may break up the basic American 
social unit, the family; that it will be 
impossible to keep house. Power can 
contribute materially to the solution of 
this problem. Refrigeration, garbage 
disposal, high-pressure cookers, the 
heat pump, and numerous other fea- 
tures are ready to be taken up by the 
public. But the public will not take 
them up unless the power systems 
adopt the above slogans and proclaim 
them from the housetops. 


ig, persons will deter the full use of 
electric service so much as the 
fear complex of the average consumer 
because he cannot understand how to 
check his electric bill. This applies even 
more to the businessman than it does to 
the domestic consumer. How is a busi- 
nessman expected to understand a 
Wright demand rate? The power sys- 
tem has its problems of demand, of 
load factor, of power factor, etc. But 
every business has similar problems, 
and every businessman computes those 
features for himself and quotes the cus- 


tomer a simple price. The power busi- 
ness is the only one which reports to 
each individual customer all these de- 
tails of cost ; the customer mistrusts the 
power supplier and is afraid to make 
full use of the service. Perhaps these 
complications were necessary in the 
days of Hopkinson and Wright; per- 
haps the reason for the complexities in 
electric rates is the fact that the first 
rates in England were established by 
physicists; they certainly are not nec- 
essary today. They are not used in the 
railroad passenger business, in the bus 
business, in the aviation business, in 
the telephone, telegraph, and radio 
business, and it is sheer nonsense to 
say that they must be used in the elec- 
tric power business. 

With the anticipated enormous in- 
crease in load, a word of caution is 
called for to those who try to build up 
off-peak loads by “seductive rates.” 
Off-peak loads, so secured, frequently 
result in eventual peak loads. This re- 
vealed itself in many instances of house 
heating and air conditioning. A system 
which builds up such loads with the 
idea that it will be off peak, may soon 
find itself short of capacity for peak. 
On the other hand, the best optimistic 
answer may be: So what? When ad- 
ditional capacity is needed, get it. 


e 


q 


“THE power systems of the country emerged from World 
War II with flying colors, even though the public is a bit 
color blind in this respect. In the midst of drastic physical 


and financial reorganizations, in the midst of a revaluation 
of all values, in the midst of an emergence from a depression 
with a resulting accumulation of deferred maintenance, with 
war restrictions on extensions, with engineers and mechanics 
leaving to enter the services, the power systems of the country 
met every demand of the armed services .. . without resorting 


to rationing of civilian use.” 


5 
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H*” in hand with a simplification 
in rates there is needed a simpli- 
fication of ratings of consumer equip- 
ment. A thousand-watt lamp sounds 
big; subconsciously the customer 
thinks of a thousand kilowatt hours, 
which is a lot of money on his bill. Why 
not call it a one-kilowatt lamp, a tenth 
of a kilowatt lamp, etc.? Can a cus- 
tomer relate a 600-watt flatiron, a 
quarter horsepower motor, or even a 
fifth horsepower motor to his electric 
bill? Why not rate them in kilowatts or 
fractions thereof? This idea is so sim- 
ple that it will be proclaimed impossible. 
But what is there impossible about it? 
If the power systems insist on such rat- 
ings, the manufacturers will provide 
them. 


brought about 

by codperation of many conflicting 
and diversified interests, has been of 
enormous benefit to the electrical in- 
dustry. Standardization activities 
must not only continue but must be 
enlarged to include many large and 
small power systems that have not yet 
learned that it would be in their own 
interest to participate in these activi- 
ties. But there are already indications 
that in respect to some items manu fac- 
turers and users have become compla- 
cent with the idea that these items are 
here to stay forever in their present 
form, that they will never again be 
changed. Standards must be under 
continuous scrutiny for improvements, 
else standardization will become stag- 
nation. 

Some items call for drastic action to 
establish reasonable standardization. 
For instance: Plastics brought about a 
bewildering situation in the cable in- 
dustry, and the engineer is at loss what 
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kind of cable to specify for a simple 
case. With an anticipated enormous 
demand for cable, manufacturers 
should at once standardize cable insu- 
lation, at least for the most common 
uses. 

There is an urgent need for a speedy 
elimination of the multitudinous meas- 
uring units for power and energy. It 
is difficult for the public to understand 
that all these different units measure 
the same thing. 


Aenee process is urgently 
called for in the establishment of 
American standards. It sometimes 
takes many years for an item to go 
through the various mills on its way of 
becoming an ASA standard. By that 
time the item may be obsolete. Small 
manufacturers and small power sys- 
tems should get together and find ways 
to participate more than they have in 
the past in the establishment of stand- 
ards. If each of them individually can- 
not carry the burden of participating, 
they should find ways of doing it in 
groups. As regards consumer goods, 
manufacturers and power systems 
should use every effort to find means 
for consumer participation in standard- 
ization. Consumers will trust a stand- 
ardized device or a standardized unit 
much more if they know that consum- 
ers assisted in the establishment of the 
standard. 

Unless some state or city establishes 
a code as law, a code as such is not law, 
but it may have the force of law. Codes 
are needed, perhaps more codes, cer- 
tainly better codes. In many codes, ex- 
travagant requirements have crept in 
which make the rendering of electric 
service unnecessarily expensive. Pow- 
er systems should urge those in charge 





PLANNING FOR THE NEAR-FUTURE ELECTRIC POWER SYSTEM 





Optimistic View of Future Load 


74 Ly is important for our power system to acquire an optimistic view of 

future load, promote greater use, and be ready to take care of it. The 

possible additional loads stagger the imagination, and the power systems 

can and should be ready for it. The American people have not yet learned 

what the full use of electric service could mean to them. No one but the 
power systems can possibly bring it home to the people.” 





of codes to eliminate all unnecessary 
restrictions before public opinion 
forces such elimination. This is neces- 
sary to open wide the highways of 
power to power for use, power for 
living. 


Over-all Considerations 


inn having established the basic 
mottoes for new future power 
system planning, the various engineer- 
ing aspects can be discussed in detail: 

Before opening wide the highways 
and gateways of power in preparation 
for great increases in load, a drastic 
program of slum clearance, American 
fashion, is called for. American manu- 
facturing industry grew to occupy the 
leading place in the world by its readi- 
ness to throw out old equipment and 
keep the plant always up-to-date. The 
power industry should likewise begin 


to dispose of obsolete equipment and 
obsolete lines. With the anticipated 
increase in labor cost, this should prove 
to be economical in the long run. But 
the elimination of slums from the 
power systems is principally for being 
able to take care of the future load. 

A combination of both experienced 
old engineers and brilliant young engi- 
neers is needed for power system plan- 
ning. No engineer without specific ex- 
perience can possibly be possessed of 
the ability to visualize in his mind the 
complete simultaneous functioning of 
a complex power system, from the 
boiler to the lamp. Few are the engi- 
neers who have such a conception, as 
is evident in many amateur designs of 
even today. 


seg now many an engineer stands 
in awe and admiration in front of 
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a complicated station arrangement, 
tower arrangement, or industrial dis- 
tribution arrangement, when the fact 
is that incompetence is the very thing 
which made the arrangement compli- 
cated, and the experienced engineer 
could have made it much simpler. On 
the other hand, the older engineer may 
be possessed of what may be termed 
“the bias of experience,” the memory 
of too many innovations that gave 
trouble, and the fear of doing anything 
in a new way. A continuous injection 
of young blood in the form of young 
engineering graduates is essential in 
the continuous planning of any power 
system. Except for perhaps half a 
dozen or so engineers in this field, who 
remain young forever, all optimistic 
ideas for the future will have to come 
from young engineers who are not 
handicapped by the bias of experience. 
Older engineers should be careful not 
to harp too much on their great experi- 
ence, and not to induce a fear complex 
in the young engineer. 


Power for Living 


grain will continue to be a very 
important source of revenue. The 
introduction of the simple foot-candle 
meter was probably the greatest incen- 
tive to bring about the present demand 
for higher illumination intensities. But 
those engaged in the study of light for 
sight know that intensity has been 
oversold. The time has come to make 
the public antiglare-minded. For this, 
a simple definition, understandable by 
the average citizen, is sadly needed and 
an instrument for measuring glare as 
simple as the foot-candle meter. Once 
the public realizes the importance of 
glare, it will insist and receive high- 
intensity, glareless lighting. Such 
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lighting is inefficient and will very 
likely continue to be inefficient for a 
long time to come. But this inefficiency 
applies only to the narrow viewpoint of 
power consumption. From the broader 
viewpoint of industrial production, 
such lighting is now recognized as effi- 
cient. Besides, once the American 
public realizes the importance of this 
feature to the human eye, it will be 
willing to pay the bill. It will even be 
willing to pay the cost of any air con- 
ditioning which may be required to re- 
move the excess heat. This is honest 
and competent load building. 


iS Rivennnes seems to be no reason why 
every family should not have a 
deep-freeze unit, and why every home, 
every store, every factory, and every 
office in hot climates should not have 
air conditioning. It has already been 
demonstrated that the public is glad to 
pay for this service. But a great 
amount of stimulation is needed. 
There seems to be an utter lack of in- 
terest on the part of many power sys- 
tems in the great load possibility of the 
heat pump. Each power system should 
attack the problem at once and estab- 
lish economy ranges for its own sys- 
tem. But here, too, economy alone is 
not sufficient; the American public is 
willing to pay a fair price for comfort 
and convenience. True, there is a wa- 
ter and a sewer problem ; but problems 
can be solved and generally are solved, 
once the problems themselves are 
crystallized. The increased use of wa- 
ter and the establishment of more sew- 
age disposal plants will call for addi- 
tional power. 

Water supply and sewage disposal in 
every town will sooner or later be 
something that no community can af- 
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ford to be without. It is definitely the 
job of the power systems, as a part of 
their load-building program, to stimu- 
late the speeding up of this process. 
Sterilizing lights and dust precipita- 
tions will improve the health of 
grownup and child alike, and no one 
will take exception to those who ad- 
vocate this service. Washing ma- 
chines and dish washers would be sold 
by the million if better models at lower 
cost were available, and there seems to 
be no reason why they should not be 
made available. The garbage grinder 
can and should be made to build up 
considerable load. 
— problem of making it possible 
for the present wiring in the home, 


the school, the office, and the factory 
to take care of the oncoming great in- 
crease in power for use and power for 


living is one of great magnitude, per- 
haps the most difficult one in the whole 
power system, from the boiler to the 
lamp. But just because it is a difficult 
problem, it should be tackled by the 
power systems in a broad manner and 
with an optimistic conception of the 
future. 

Perhaps we should go to a higher 
lamp voltage and higher appliance 
voltage. This again is not a job for 
the manufacturers. Neither is it 
a job for the consumer. It is definitely 
a job for the power system. 


q 


Distribution 


G= generally applicable defini- 
tions for the terms “distribu- 
tion,” “primary distribution,” and 
“secondary distribution” are still lack- 
ing, the present definitions being partly 
contradictions in the adjectives and 
partly redundant. Legal, accounting, 
and regulatory problems are involved 
in the establishment of these defini- 
tions, and these are not within the 
scope of this paper. The engineering 
can go ahead quite competently even 
without any uniform definitions. En- 
gineering generally does. 

Even today it may be said that dis- 
tribution has not been given the chance 
on the drawing board that is given 
generation and transmission. Next to 
building wiring, distribution will of- 
fer the most difficult engineering prob- 
lem in the next few years, both in the 
large and small community. A short 
time before World War II some large 
power systems in the city did a mag- 
nificent job by establishing a goal to be 
reached in ten years or so and a defi- 
nite program for the work to be done 
each year. Actual load records at the 
end of each year served the purpose of 
revising the plan for each succeeding 
year. 

But even these systems face a diffi- 
cult problem now. The war not only 
interrupted, but in many cases ut- 


e 


“STANDARDIZATION, brought about by codperation of many 
conflicting and diversified interests, has been of enormous 
benefit to the electrical industry. Standardization activities 


must not only continue but must be enlarged to include many 
large and small power systems that have not yet learned that 
it would be in their own interest to participate in these ac- 


tivities.” 


9 
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terly disrupted, the well-laid plans, and 
a reorientation is needed. Networks 
have to be restudied for transformer 
sizes. In many cases in which the 
standard 300- and 500-kilovolt ampere 
network transformers were assumed to 
be too large for the anticipated loads 
but were selected for reason of short 
circuit, the transformers will have to 
be increased in size because of actual 
load conditions, and the 1,000-kilovolt 
ampere network transformer may be 
predicted to become quite popular. In 
network systems the 3-phase distribu- 
tion transformer is now practically 
standard, and many radial systems have 
likewise standardized on 3-phase units. 
But there are still many systems that 
seem to persist on three single-phase 
units plus one spare. There seems to 
be no reason for it any longer. 


| comers voltages will have to be 
raised, as they actually are being 
raised in many cases. Fortunate are 
the systems that established 22 kilo- 
volts as the primary underground volt- 
age many years ago. But even this 
voltage may be expected to become a 


serious bottleneck. The secondary 
cable, however, will offer the toughest 
problem owing to the difficulty, and in 
many cases the utter impossibility, of 
securing additional duct space. As in 
the case of building wiring, higher sec- 
ondary distribution voltages may, in 
many cases, become an absolute neces- 
sity. Thus, even the most progressive 
systems that have devoted adequate en- 
gineering to distribution in the past, 
are faced with difficult problems, 
whether they use network or radial 
distribution. But these systems are at 
least thoroughly familiar with the 
problems and are even now in the 
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process of new systematic planning on 
the drawing board and in the office. 
But what of the many distribution sys- 
tems that were never subjected to ade- 
quate, long-time engineering planning, 
systematically revising the plans pe- 
riodically, based on experience, but 
“just growed,” like Topsy? These 
systems should realize that such hap- 
hazard development cannot continue 
and should at once initiate systematic, 
continuous engineering of distribution. 

It is barely possible that rectifica- 
tion-inversion will be introduced into 
distribution before it is used extensive- 
ly in transmission. There are cases 
where the growth in load may be so 
great that “pc” will become an abso- 
lute necessity-rectifiers at the sending 
end and inverters at the receiving*end, 
both in manholes. The existing cable 
could then carry many times the pres- 
ent loads. 


WITCHGEAR, ever since its incep- 

tion, has been subjected to more 
continuous and evolutionary changes 
than any other item of electrical equip- 
ment. Only seldom has it been pos- 
sible to secure an up-to-date drawing 
of a breaker for construction purposes 
immediately after the breaker was or- 
dered. Changes have always been 
made. It is this continuous process of 
improvement based on operating ex- 
perience which made it possible to 
evolve the breaker from the original 
tin can to the present reasonably reli- 
able piece of equipment. And it is for 
this very reason that it is sheer folly to 
assume that the. present metal-clad 
switchgear is as final as the Rock of 
Gibraltar, that it will never be super- 
seded by any other type. In fact, the 
high cost and lack of flexibility of 
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COMBINATION of both experienced old engineers and brilliant 
young engineers is needed for power system planning. No en- 


gineer without specific experience can possibly be possessed of the ability 

to visualize in his mind the complete simultaneous functioning of a com- 

plex power system, from the boiler to the lamp. Few are the engineers who 

have such a conception, as is evident in many amateur designs of even 
today.” 





metal-clad switchgear have been very 
much of a drawback to the distribution 
system planner. It is true that even 
those who used to insist on three or 
four sets of buses have found from ex- 
perience that in most cases they can get 
along with one set. But our distribu- 
tion systems have not yet reached the 
finality in design and the rigidity which 
would be required to get along in all 
cases without any switchovers of indi- 
vidual circuits. On the other hand, 
breakers are no longer the old, unreli- 
able tin cans ; they are pretty competent 
pieces of equipment, and it is no longer 
necessary to prepare every breaker so 
that it can be frequently and quickly 
removed and replaced by a spare. The 
individual handling equipment for 
each breaker would seem to be as neces- 
sary as such individual handling equip- 
ment would be for each motor. Safe, 
reliable cubicle arrangements with 
competent but simple disconnecting 


and transfer devices may be expected 
for distribution switchgear. 


BE Bes most important part of any 
distribution plan should be the 


provision of a strong backbone of 
power in each community, be it a ring 
around the community, or strong 
mains in various directions, so that new 
load can be taken on everywhere with- 
out a complete replanning of the sup- 
ply down to the substation or the pow- 
erhouse. Again: Open wide the high- 
ways and gateways of power. 

In powerhouse design as well as sub- 
station design, two considerations will 
eliminate many complications in de- 
sign as well as in operations : 

1. If an elaborate set of equipment 
is provided for each circuit for use in 
emergency only, such equipment will 
not be given the careful attention 
which regular equipment receives. A 


new operator may not even know what 
the equipment is for. And, when the 
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emergency does arise, once in a blue 
moon, the equipment may not be in 
good operating condition, or the op- 
erator may not know that it is there 
for the very specific emergency case. 
It would seem better to omit such per- 
manent installations and depend on 
the resourcefulness of the operator. 
The station designer should get the 
idea out of his head that the operator 
is a fool. 

2. A multiplicity of one-line dia- 
grams is generally the result of incom- 
petent design. There seems to be no 
reason why all circuits in a power- 
house, a substation, or a whole system 
should not be diagrammatically exact- 
ly alike. 


I’ the files of manufacturers and op- 
erating power systems there are 
hundreds and perhaps thousands of 
drawings of so-called standard distri- 
bution substations. The fact that, in 
addition to these, new standard designs 
are being added daily everywhere 
would seem to indicate that it is prac- 
tically impossible to have standard de- 
signs for all cases. It would seem re- 
markable that this condition applies 
more to the small substations, such as 
those generally known as “customer 
substations,” than it does to the large 
substations. But there are numerous 
reasons for this condition, well known 
to the experienced station designer. 
One of the reasons is perhaps the fact 
that it is easier for the competent sta- 
tion designer to sketch up a new de- 
sign for a little substation for a specific 
case than it would be for him to dig 
through a lot of files to find one to copy. 
The inexperienced engineer who tries 
to copy for a specific case a design pre- 
pared for another specific case, will 
generally give birth to an abortive 
makeshift. This is probably the reason 
why we see so many substations that 
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give the impression of crude toys de- 
signed by members of a kindergarten 
class. The only answer is that good en- 
gineering always pays. The good engi- 
neer does not copy. He produces a 
competent, tailor-made job, specifically 
suited for a given case. 


_— unit-type substation has re- 
cently made its appearance, and no 
doubt has many merits. But even this 
design will probably not succeed in 
standardizing substations. While it is 
advisable to standardize equipment in 
an evolutionary manner, it is definitely 
neither advisable nor possible to stand- 
ardize engineering so that everyone can 
find all the engineering he wants in a 
standard package. Substation stand- 
ardization, carried to the extreme to 
which the ignorant think that it should 
and could be carried, would be such a 
standardization of engineering, which 
is no engineering at all. 

No matter how reliable a distribu- 
tion system is, there will be cases of ex- 
treme emergency, floods, earthquakes, 
riots, wars, in which all or part of the 
system will be out of service for short- 
er or longer periods, and means have 
to be found to take care of the most im- 
portant loads to receive whatever pow- 
er supply is left. Many systems have 
such schedules and were well prepared 
to use them in the anticipated bomb- 
ings out and sabotage which we were 
so fortunately spared. While it is im- 
portant to study the circuit arrange- 
ment to make sure that such schedul- 
ing is possible, it would be folly to try 
to provide permanent transfer switch- 
ing for such cases. Even if such 
switching were provided for all pre- 
dictable conditions, unpredictable 
cases may turn out to be the worst. 
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For extreme emergencies, the best 
answer seems to be for each distribu- 
tion system to have a number of small, 
mobile generating units with permits 
to pass traffic lights, like fire engines, 
and ready all the time to be moved to 
the place of emergency on a moment’s 
notice, such as hospitals, cold storage 
plants, exit lights for places where 
great crowds congregate, etc. Such 
equipment more likely would be kept in 
perfect operating condition than com- 
plex switching equipment, and the op- 
erator likely would be ready to use it 
at once. No doubt the armed forces 
will desire to dispose of hundreds of 
such units. The power systems should 
check the possibility of acquiring them. 


HE discussion of lightning protec- 
tion for distribution has been go- 
ing on for many years, and the litera- 


ture still offers a bewildering picture. 
All distribution systems should ac- 
quire, as has at least one prominent 
system, a realization of the fact that 
lightning protection is to a great ex- 
tent an economic question. Better pro- 
tection can be had for more money, and 
absolute protection is impossible. A 
great deal has been done recently along 
the line of crystallizing the numerous 
complex questions involved in this 
problem, and more definite specifica- 
tions may be expected in the near fu- 
ture. The discussion of “gap versus 
valve” resembles that of “Smyth 
versus Ames,” but there is no Supreme 
Court to settle it. The lightning prob- 


lem is so closely related to the switch- 
ing problem that the great portion of 
the answer will have to come from the 
operating man who is faced with both 
at one and the same time. 


6 Sar grounding problem is closely 
related to the lightning protection 
problem. With all the efforts spent on 
the study of lightning and ground, we 
still have an inadequate picture of what 
goes on in the soil in the proximity of 
an electric conductor in the ground, 
what voltage gradients may appear on 
the surface of the soil, what hazards 
may result from various types of 
grounds. We have contented ourselves 
with the ohmic resistance, and even 
this has been grossly neglected. The re- 
sistance may change with the years, 
with the seasons in one year, and dif- 
ferently each year. Ground connec- 
tions may be corroded out or broken. 
Grounds must be maintained if they 
are to be of any value, and the only 
way to maintain them is to test each 
one periodically. It is necessary to dis- 
connect the ground for testing pur- 
poses and reconnect it after the test, 
and there is always the possibility of 
forgetting to reconnect. Simplified 
means for quick testing are a great 
need and should be developed by manu- 
facturers. Besides, a great amount of 
research relating to ground is called 
for. Recent tests indicate that the 
ground capacitance may possibly be 
more important than the ohmic re- 
sistance. 


The concluding part of this article will appear in the July 18th issue of the Pusiic Utiiities 


ForRTNIGHTLY. 
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Federal ‘Taxation of Public 
Business Enterprises 


Supreme Court ruling which may pave the way to 

removal of widespread discriminatory exemptions 

now enjoyed by state, municipal, and codperative 
commercial projects. 


By LANDON GATES 


r NHE ruling of the United States 
Supreme Court on January 14th 
that the Federal government has 

a constitutional right to collect an ex- 

cise tax on sales of bottled minéral 

water made by the Saratoga Springs 

Commission, an agency of the state of 

New York, would appear to have 

opened the way for taxation of non- 

governmental activities of states and 
their political subdivisions. It may, in 
addition, have the effect of removing 
any congressional doubt as to the con- 
stitutionality of Federal taxation of 
the income derived from bonds issued 
by states, municipalities, and other 
public agencies to finance business un- 
dertakings. And it might lend encour- 
agement for congressional withdrawal 
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of tax exemptions previously granted 
to REA and farmers’ codperatives. 
The mineral springs in the foothills 
of the Adirondacks, some thirty-five 
miles above Albany, were known to the 
Indians for their health-giving waters 
long before white men settled the re- 
gion and established the town of Sara- 
toga Springs. For nearly 175 years 
this community has been a popular 
summer and health resort, attracting 
visitors from all over the land. In 1910 
New York state began acquiring about 
two square miles of land around the 
springs and later started construction 
of the present Saratoga Spa. The Sara- 
toga Springs Authority was formed in 
1933, primarily to borrow from the 
Reconstruction Finance Corporation 
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the funds necessary for completion of 
the Spa, and the Saratoga Springs 
Commission was created in 1937 to 
administer the division of Saratoga 
Springs of New York state’s conserva- 
tion department. 


view of the popularity of the 
waters, New York state has been 
bottling and offering them for sale 
throughout the country in competition 
with other bottled waters by means of 
“extensive and costly advertising,” in 
the words of the circuit court of ap- 
peals, which added that “in recent 
years this enterprise has always yielded 
a substantial profit, with the exception 
of one year when 4 loss was sustained.” 
And since the Revenue Act of 1932 
placed a 2 cents a gallon tax on all bot- 
tled waters selling for more than 124 
cents a gallon, the Internal Revenue 
Department attempted to collect such 
a tax from the Saratoga Springs Au- 
thority. New York state, however, 
contended that the nature of this busi- 
ness indicated its operation was one of 
the governmental functions of the state 
and was, therefore, immune from Fed- 
eral taxation. The Internal Revenue 
Department sued New York state in 
the name of the United States to see 
which one of the governments was 
right. 

The Federal District Court held that 
sales of bottled water by an instru- 
mentality of a state were not made in 
the performance of its governmental 
functions and entered judgment for 
the United States. In upholding the de- 
cision of the district court, the circuit 
court of appeals made three observa- 
tions worth noting. These were: 


1. It is clear that where a state en- 
gages in business in competition with 


private enterprise it enjoys no special 
privilege so far as immunity from 
Federal taxation is concerned. 

2. .. . we are unable to distinguish 
as a permissible subject of taxation the 
business of a state engaged in bottling 
and selling water, a common private 
enterprise, from the business of a 
state engaged in selling some other 
potable like intoxicating liquor, also 
a common private enterprise. 

3. When it engages in selling the 
bottled water, the Saratoga Springs 
Authority is engaged in business for 
profit in competition with others in 
like business and subject to like Fed- 
eral taxation. 


ie its original appeal to the United 
States Supreme Court, New York 
state sought to restrict the question be- 
fore the court to the exemption of the 
bottling enterprise from the Federal 
excise tax. But the Supreme Court re- 
fused so to limit the question before it 
and ordered reargument of two specific 
questions. These were, in substance: 

1. Is a nondiscriminatory tax on 
state activities, or properties, or the 
income derived from them, constitu- 
tional if the income of private persons 
from a like activity is constitutionally 
taxable? 

2. How far can a state or other pub- 
lic body go in expanding its business 
activities, so as to withdraw from the 
reach of the Federal taxing power 
property and income which would be 
taxable in the hands of a private per- 
son? 


The Attorney General argued in his 
brief that the question before the court 
was “‘whether the Constitution requires 
Congress and the people of all the other 
states to subsidize such endeavors by 
granting immunity from taxes laid on 
comparable private endeavors.” Such 
immunity, he said, should not be a con- 
stitutional guaranty but a matter for 
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Congress to decide. On the other side, 
45 states, innumerable cities, and the 
American Public Power Association 
joined New York state in maintaining 
that no state or municipal activity 
should be taxed by the Federal govern- 
ment. 

On January 14, 1946, the Supreme 
Court, in a decision which split four 
ways, upheld the constitutional author- 
ity of the Federal government to tax 
the Saratoga mineral water activities 
of the state of New York. An analysis 
of these separate opinions is quite note- 
worthy because of its possible applica- 
tion to future public ownership tax 
policy in a general way, and also be- 
cause of the light thrown on what we 
may expect from individual justices of 
the court in the future. 


HE decision is based principally 


I on earlier precedent to the effect 
that state retail liquor business (South 
Carolina), and also state railway op- 


erations (Massachusetts), could be 
validly taxed. All eight justices, in- 
cluding the two dissenting justices 
(Douglas and Black), conceded that 
there could be no rational distinction 
between taxing South Carolina’s hard 
liquor business and New York’s soft 
drink business. 

In P, U, R. Executive Information 
Service, a Washington weekly letter 
dealing with such developments, the 
following comments were made on the 
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“DurincG 1944, around 30 per cent of the liquor business in 
the United States escaped Federal taxation. With Kansas, 
Mississippi, and Oklahoma ‘bone dry,’ the remaining 45 
states and the District of Columbia permitted the sale of 
liquor by the drink or by the bottle or both, under certain 
but not uniform restrictions.” 
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principal opinion, written by Justice 
Frankfurter : 


If the opinion of Justice Frankfurter in- 
dicates how a majority of the court would 
rule on attempts to tax other types of gov- 
ernment business activities, this Saratoga 
Springs Case may be far-reaching indeed. 
Frankfurter (who, incidentally, continues to 
lead the right wing of the court) lays down 
the broad principle that “so long as Congress 
generally taps a source of revenue by whom- 
soever earned, and not uniquely capable of 
being earned only by a state, the Constitu- 
tion of the United States does not forbid it, 
merely because its incidence falls also on a 
state.’ 

Actually applied, this doctrine would au- 
thorize taxation of any government business 
or earnings from government business, pro- 
vided only such business is of a type in which 
private enterprise is also ordinarily engaged. 
The Frankfurter opinion admits that Coh- 
gress could, by statutory action, enact tax 
exemption for such business. But his opinion 
emphasizes that if Congress does not make 
such positive exemption, the Constitution it- 
self does not forbid the tax. Frankfurter’s 
dictum would amount to a green light for 
congressional removal of present tax dis- 
crimination in favor of public ownership ac- 
tivities generally. 

But although Frankfurter’s opinion pur- 
ports to be the opinion of the court in this 
case, the special concurring opinion by Chief 
Justice Stone raises serious question whether 
a majority of the court is prepared to go as 
far as Frankfurter. It is the Stone opinion 
which packs the real voting power of the 
court. (He was joined by Reed, Murphy, 
and Burton.) The Chief Justice is satisfied 
to let the Saratoga Case be confined only to 
the bottling works activity of the state of 
New York. He would have questions of 
taxation on other forms of state enterprise 
examined and decided on their own merits. 
“The problem is not one to be solved by a 
formula .. .” The special Rutledge opinion 


involves only a minor angle. 
_ it is the dissenting opinion by 
Justice Douglas which discloses 
the real potentiality of the Saratoga 
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Springs Case with respect to public 
power operations and other activities 
of the government in the utility field. 
It displays a fear that not only the 
Saratoga Springs Case but the earlier 
decisions along the same line are cre- 
ating a network which will eventually 
destroy the tax-exemption privileges 
now widely enjoyed by public owner- 
ship activities in utility enterprise. 
Douglas says: “Many state activities 
are in marginal enterprises which pri- 
vate capital refuses to venture. Add to 
the cost of these projects a Federal tax 
and the social program may be de- 
stroyed before it can be launched.” 

One positive result of the Saratoga 
Springs decision, which may find fruit- 
ful application to future questions of 
taxing public power operations, in- 
volves the question of a state’s right to 
dispose of its own natural resources, 
and to develop its own conservation 
policy without hindrance of Federal 
taxation. New York state had argued 
that its mineral waters are a natural re- 
source of the state and that its bottling 
enterprise was a form of carrying out 
its conservation policy with respect 
thereto. Similar claims are made re- 
garding public hydro operations. 
Frankfurter disposes of this argument 
briefly, in addressing a hypothetical 
state government : “You may carry out 
your own notions of social policy in en- 
gaging in what is called business, but 
you must pay your share in having a 
nation which enables you to pursue 
your policy.” There was no dissent on 
this point in the Stone opinion. 


aes: the court skilful- 
ly skirted the question of the 
constitutionality of Federal taxation 
of the income derived from state and 


municipal securities, leaving the -aulti- 
mate settlement of that question to 
Congress..As Justice Frankfurter said 
in his opinion, “representatives of all 
the states . . . alone can pass such a tax- 
ig measure and they alone in their 
wisdom can grant or withhold im- 
munity from Federal taxation of 
state activities.’’ Nevertheless, the ef- 
fect of this decision may be to encour- 
age Congress in its search for badly 
needed revenues to lay taxes not only 
on the many nongovernmental activi- 
ties of states and their political sub- 
divisions, but on the income derived 
from securities sold to finance the ac- 
quisition and operation of common 
private enterprises. 

The number of governmental activi- 
ties escaping Federal taxation today is 
difficult of determination. A special 
committee of the House of Repre- 
sentatives, investigating the extent of 
governmental competition with busi- 
ness-managed enterprise, reported in 
1933 that no less than 225 types of 
governmental endeavors benefited from 
Federal tax exemption. These ranged 
from banking to the manufacture of 
brooms, from the production of ferti- 
lizer to the making of furniture, from 
laundering to lumbering. Unquestion- 
ably, tax-exempt competition by gov- 
ernments with business has extended 
in the last twelve years to many addi- 
tional lines of trade. 


NX the close of 1944, according to a 
Bureau of Census report, states 
had $250,000,000 and local govern- 


ments $1,435,000,000 of revenue 
bonds outstanding. And since revenue 
bonds, by their very nature, can be 
floated to finance only revenue-pro- 
ducing activities, this total of $1,685,- 
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TABLE I 


LIQUOR SALES AND PROFITS OF 16 STATES 
MAINTAINING LIQUOR MONOPOLIES 
CALENDAR YEAR—1944 


Net Cost of Goods 


States 
Alabama 


New Hampshire 
Ohio 

Oregon 
Pennsylvania 
Utah 


Virginia 
Washington 
West Virginia 
Wyoming (2) 


Sales (1) 
$ 30,412,464 
8,676,761 
23,290,218 
17,306,375 
101,297,994 
10,937,412 
10,630,275 
106,471,009 
33,216,888 
153,875,248 
10,928,589 
4,960,279 
53,753,975 
54,724,296 
21,281,764 
5,161,771 


Plus Total 
Selling Costs 
$ 22,103,137 


17,930,283 


8,657,938 
85,152,071 
26,416,019 


4,650,613 
43,772,025 
46,107,416 
16,221,785 

4,509,324 





$646,925,318 


$526,086,651 


Net Revenues 
From Sales 


24,779,250 
2,386,211 
309. 


9,981,950 
616,880 
5,059,979 
652,447 


$120,838,667 


Source—Allied Liquor Industries and Distilled Spirits Institute. 
(1)—Sales data are less discounts, where applicable. : 
(2)—Wholesale monopoly only ; for other 15 states, both wholesale and retail monopolies. 





000,000 of revenue bonds gives some 
indication of the present magnitude of 
the business activities of state and local 
governments. Suppose, then, we con- 
sider only four fields of tax-exempt en- 
terprise engaged in by governments or 
with their permission. Two of them 
are state and municipal activities, while 
the other two derive their tax exemp- 
tion from congressional approval. 
During 1944, around 30 per cent 
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of the liquor business in the United 
States escaped Federal taxation. With 
Kansas, Mississippi, and Oklahoma 
“bone dry,” the remaining 45 states 
and the District of Columbia permitted 
the sale of liquor by the drink or by the 
bottle or both, under certain but not 
uniform restrictions. But 16 states— 
Alabama, Idaho, Iowa, Maine, Michi- 
gan, Montana, New Hampshire, Ohio, 
Oregon, Pennsylvania, Utah, Ver- 
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mont, Virginia, Washington, West 
Virginia, and Wyoming—controlled 
the sale of liquor through state mo- 
nopolies, although that of Wyoming 
was purely a wholesale monopoly with 
private persons being licensed to sell at 
retail. In addition, North Carolina had 
set up liquor monopolies in each of its 
100 counties; but since these counties 
reported only their net profits their 
volume of sales cannot be stated. 

That these 16 state liquor monopo- 
lies were highly profitable is evi- 
denced by the figures presented in 
Table I. Exclusive of any license fees, 
beer or wine taxes, sales taxes, or mis- 
cellaneous revenues accruing from 
traffic in alcoholic beverages, these mo- 
nopolies sold more than $646,925,300 
worth of liquor, on which volume of 
business they made an aggregate net 
profit of nearly $120,838,700. Yet, de- 
spite a decision of the Federal court’ 
in 1934 that states operating liquor 
monopolies are not exercising a gov- 
ernmental but purely a business func- 
tion, not one cent of this profit accrued 
to the Federal government in taxes. 
Even the Federal excise tax on liquor, 
first paid by the distiller and passed 
along to the wholesaler and retailer, 
was eventually collected from the ulti- 
mate consumer. But in the 28 “wet” 
states and the District of Columbia, 
where liquor was sold by private per- 
sons, sellers of liquor paid the same 
Federal income and excess profits taxes 
that were paid by filling stations and 
shoe stores, hotels and beauty parlors, 
printers and plumbers. 

In addition, 6 of the “wet” states, 
where liquor is now sold by private 
persons, are exploring the possibilities 


a Ohio v. Helvering, 292 US 360, 78 L ed 


of monopolies, and one of the principal 
advantages being stressed by propo- 
nents of the plan is the exemption of 
state-owned monopolies from Federal 
taxation. These 6 states—Kentucky, 
South Carolina, Florida, Delaware, 
Arkansas, and Indiana—consumed a 
little more than 8 per cent of the na- 
tional total in 1944, or a little over 13.4 
million gallons. Unfortunately, the 
dollar value of this consumption at re- 
tail cannot be determined. 


iy Kentucky, where agitation for 
state ownership of package liquor 
stores is perhaps at the highest pitch, 
the need of additional revenues is 
needling proponents of the plan. The 
scheme being considered to place this 
state activity beyond the reach of Fed- 
eral tax gatherers is the sale of liquor 
at cost, plus expenses, and state taxa- 
tion of purchases by ultimate consum- 
ers. It is based largely on the follow- 
ing opinion of Professor Amos H. 
Elben of the University of Kentucky’s 
College of Law: 


I am of the opinion that there is no con- 
stitutional objection to the imposition of a 
Federal income tax on the profits realized 
by the state from the operation of whole- 
sale or retail dispensaries. But I think that 
any attempt by the Federal government to 
impose a tax on the sums received by the 
state from its taxes on liquor would be in- 
valid. Consequently, if the state takes over 
the wholesaling or retailing and collects its 
taxes without making a profit from the op- 
eration no Federal income tax would be 
due. In order to make it obvious that the re- 
ceipts by the state are taxes it would be 
preferable to keep the act imposing the 
taxes separate from the act setting up the 
state monopoly. The tax could be imposed 
on the purchaser, and the state; as seller, 
could make the collection at the time of the 
sale. The sale would be made at cost plus 
taxes and any mark-up for expenses. But 
the mark-up for expenses should not be too 
large. 


If Kentucky and other states should 
employ this device for Federal tax 
JULY 4, 1946 
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evasion, it is apparent that they would 
make no profits in the operation of 
their liquor monopolies which might 
be subject to Federal taxation, and 
would, in effect, enjoy Federal tax 
exemption. 


F. qeovem field of common private 
enterprise in which states and 
their political subdivisions or agencies 
are both active and exempt from Fed- 
eral taxation is the distribution, and 
often the generation, of electric power. 
At the close of 1944, upwards of 3,000 
communities of 250 population or 
more, and many times their surround- 
ing rural areas, were served with elec- 
tricity by state and local governments 
or their instrumentalities. In all, some 
2,300 communities were served by mu- 
nicipal systems, some 200 by public 
power districts which were agencies of 
states, and in the neighborhood of 600 
towns by REA projects. 

Rarely were these public undertak- 
ings in direct competition with private 
enterprise, in the sense that New York 
state was in the sale of its Saratoga 
Springs water. In few instances did 
their customers ‘have a choice of being 
served by either public or private sup- 
ply systems. 

But except for a great number of 
rural areas, the large ‘majority of them 


q 


e 


had_ supplanted business-managed, 
Federal tax-paying supply systems. 
And since REA coéperatives are to be 
discussed separately, only state, mu- 
nicipal, and agency electric operation 
will now be considered. 

As nearly as can be determined 
from the meager data reported, these 
state, district, and local electric sys- 
tems had operation revenues on the or- 
der of $360,000,000 in 1944, separated 
by classes of consumers as follows: 

Residential and rural 

Small commercial 


Large commercial 
All others 


y gprs some of these public sys- 
tems made payments in lieu of 
taxes to state and local governments, 
and many contributed some amount of 
service gratis to their served communi- 
ties, the cash value of these payments 
and contributions generally was below 
the cash taxes that would have accrued 
to these governments, had these elec- 
tric systems been business managed. 
But not one cent of their revenues was 
paid to the Federal government in 
taxes. 

Yet, had they paid Federal taxes 
at the same average rate as investor- 
owned electric utilities, 15.8 per cent 


“COOPERATIVES are now big business and, if they are not 
placed on a competitive level with tax-paying private enter- 
prise, they will eventually take over all business in the United 


States. The Federal government will then have to find new 
fields of revenue to meet its operating costs. Accordingly, if 
Congress prefers not to kill the goose that lays the golden 
eggs which help to meet its payroll, it should ... figure some 
method of channeling a part of the codperatives’ $5,000,000,- ° 
000 a year of business into Federal coffers.” 
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of their operating revenues, the na- 
tional Treasury would have been en- 
riched by some $56,880,000. 

To be sure, the United States Su- 
preme Court held long ago that states 
and their political subdivisions are un- 
der no compulsion to operate their 
business undertakings at a profit ; that, 
if they see fit, they may operate at a 
loss and assess their losses against their 
taxpayers. And for that reason, it may 
be contended, the application of the 
average rate of Federal taxation of 
business-managed electric systems, 
which was levied largely upon their 
profits, is not fair. Yet, the generation 
and distribution are no more a function 
of government than the production and 
distribution of tooth powder or razor 
blades. 


} be addition, the large proportion of 


these governmental electric systems 
has been created or acquired with the 
proceeds of bonds, the income from 
which is free from Federal income 
taxes in the hands of their holders. 
But the income from bonds of busi- 
ness-managed power systems enjoys 
no such exemption and results in a 
cost of money often double that to 
governmental undertakings. In view 
of the very nature of these under- 
takings—business ventures instead of 
the exercise of governmental functions 
—and in light of the Supreme Court’s 
Saratoga Springs decision, Congress 
would appear amply justified in taxing 
state, district, and municipal bonds to 
finance purely business ventures. 

So much for government-owned 
business undertakings. Suppose we 
now consider two fields of common 
private enterprise to which Congress 
has granted Federal tax exemption. 


Although the cooperative movement 
in the United States is now 100 years 
old, about 90 per cent of those operat- 
ing in 1944 were formed since 1920. 
With agriculture distressed by falling 
prices in the years immediately follow- 
ing World War I, Congress adopted 
the Capper-Volstead Act in 1922 to 
permit farmers and fruit growers to 
organize cooperative marketing agen- 
cies, which it specifically provided 
should not be held monopolies within 
the meaning of the Sherman Antitrust 
Law. And soon thereafter, the Treas- 
ury Department exempted them from 
the payment of all Federal income and 
excess profits taxes. 


Lewes the seventeen years of their 
early lives, these farmers and 
fruit-grower codperatives were essen- 
tially the marketing-of-crops agencies 
Congress intended them to be. Al- 
though the codperative movement 
made great strides in these years, it 
was not until our preparedness and 
wartime expansion of Federal taxation, 
from which they were exempt, gave 
them a “shot in the arm” that codpera- 
tives really “went to town.” As A. G. 
Black, former governor of the Farm 
Credit Administration, said : 


Under conditions of low faxes, of course, 
it (exemption from Federal taxation) is of 
some advantage, but when taxes are absorb- 
ing a large part of the earnings of private 
business, the codperative form of business 
provides an enormous advantage. 

During 1944, 14,194 codperatives 
at the grass-roots level with 5,595,800 
members did a gross business of more 
than $5,695,250,000. This was exclu- 
sive of manufacturing and wholesal- 
ing cooperatives, nor does it include 
cooperatives doing a credit union busi- 
ness, rendering rural electrification and 
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TABLE II 


NONMARKETING ACTIVITIES OF FARMER AND FRUIT-GROWER 
COOPERATIVES IN 1943, AS REPORTED BY 4,500 CO-OPS TO 
THE BUREAU OF LABOR STATISTICS 


Goods Sold 
Groceries, Fruit, Dairy, 
Vegetables, and Bakery 


Electric Supplies 
Hardware 

Other Household Supplies 
Books 

School and Office Supplies 
Autos and Trucks 


Goods Sold 

Funeral Goods and Caskets 

Cosmetics 

Gasoline 

Kerosene and Fuel Oil 

Motor Oil 

Grease 

Tires, Tubes, Batteries, 
and Accessories 

Paint 

Lumber and Building 
Materials 

Flour, Feed, and Seeds 

Fertilizer 

Insecticide and Twine 

1 


X—Includes farm machinery, candy, tobacco, soft drinks, notions, bottled gas, mimeograph 
supplies, phonograph records, gift novelties, magazines, beer, sporting goods, toilet articles, 
dynamite, harness, liquor, windmills, ice, plumbing supplies, and wines. 





telephone service, or large-scale mutual 
fire, casualty, or life insurance under- 
writing. But this huge volume of 
transactions did not result solely from 
the marketing of crops. By 1944, these 
farmer and fruit-grower codperatives 
had been converted into vast depart- 
ment stores, dealing in an unbelievably 
wide variety of goods and services. 
Some idea of the changed character of 
their activities may be gained from 
Table II, which is based on data con- 
tained in 4,500 questionnaires returned 
by local cooperatives to the Bureau of 
Labor Statistics in the fall of 1943. 
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Excluded are all credit unions and co- 
ops rendering insurance, telephone, 
and electric service. 


_ addition to the goods listed in the 
table and its footnote, more than 
25 per cent of reporting codperatives 
said they rendered one or more of the 
following services : 


Board & Room 
Social & 
Recreational 
Educational Aids 
Printing 
Trucking 
Insurance 
Burial Service 


Auto Storage 

Tire & Auto Repair 
Auto Parking 

Laundry & Dry Cleaning 
Cold Storage z 
Barber & Beauty Shops 
Shoe Repair 

Medical Care 
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In addition to expansion of retail 
activities, these so-called marketing co- 
dperatives have, in recent years, be- 
come the manufacturers or producers 
of many of the wares they sell. Groups 
of codperatives, or large ones individ- 
ually, have bought and were operating 
in 1944 oil wells, pipe lines, cracking 
plants, filling stations, oil-compounding 
plants, oi! refineries, timber tracts, saw- 
mills, agricultural implement factories, 
tractor factories, chemical plants, fer- 
tilizer plants, soy bean processing 
plants, coal mines, slaughterhouses, 
corn picker and manure spreader fac- 
tories, grain elevators, paint factories, 
and canneries. This by no means ex- 
hausts the list of noncrop-marketing 
cooperative ideas. 


Ae of these producing, manufactur- 
ing, retailing, and servicing ac- 
tivities are fields of common private 
enterprise in which private persons, 
who pay taxes on their profits to the 
Federal government, are engaged. To 
be sure, these codperatives claim they 
make no profits ; that the patronage re- 
funds they make to members are not 
dividends. Yet, during recent years, 
most cooperatives, or groups of them, 
have vastly expanded their ownerships 
of facilities and their assets by return- 
ing to members or patrons only a part 
of the difference between their full 
costs of doing business—the cost of 
goods, plus expenses—and their gross 
receipts from sales, and investing the 
balance in more tax-free facilities. 
That’s been the secret of their growth. 
As the kid said of the camouflaged 
vegetable dish placed in front of him, 
“I say it’s spinach and I say to hell 
with it.” 

Codperatives are now big business 


and, if they are not placed on a competi- 
tive level with tax-paying private en- 
terprise, they will eventually take over 
all business in the United States. The 
Federal government will then have to 
find new fields of revenue to meet its 
operating costs. Accordingly, if Con- 
gress prefers not to kill the goose that 
lays the golden eggs which help to meet 
its payroll, it should, in the light of the 
Supreme Court’s Saratoga Springs de- 
cision, figure some method of channel- 
ing a part of the codperatives’ $5,000,- 
000,000 a year of business into Federal 
coffers. 


feo. second field of common private 
enterprise which Congress has 
seen fit to exempt from Federal taxa- 
tion, of the two to be discussed herein, 
lies in the field of rural electrification. 
At the close of 1944, 826 REA codp- 
eratives had energized their lines and 
were serving a total of 1,152,300 cus- 
tomers. Of these, 935,515 were farm 
customers, with the balance comprised 
of nonfarm rural users and inhabitants 
of more than 600 communities of 250 
or more population. During that year, 
but not counting 302,081,500 kilowatt 
hours sold to a wartime Federal alumi- 
num plant in Arkansas which REA co- 
Operatives had no decent right to serve 
and exclusive of intercodperative sales 
of energy, these 826 REA co-ops sold 
a total of 1,490,328,907 kilowatt hours. 
This was at the rate of 1,294 kilowatt 
hours per customer, compared with 
2,500 kilowatt hours per customer for 
the 1,674,850 actual farms served by 

business-managed electric systems. 
Excluding revenues from sales to 
the aluminum plant and from inter- 
cooperative sales, operating revenues 
for the year totaled $60,742,333. This 
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was at the rate of 4.08 cents for each 
kilowatt hour sold and compares with 
2.64 cents for each kilowatt hour sold 
by business-managed electric utilities 
to rural customers during the year. If 
revenues from the sale of power to the 
aluminum plant and intercodperative 
sales are included, the combined oper- 
ating statement of all 826 REA cooper- 
atives in 1944 would look this way: 


Operating Revenues 


1944 operations, with which to repay 
REA loans. Obviously, that wouldn’t 
do, so the fiction that retirement of debt 
offsets the need of depreciation had to 
be invented. 

Although the average annual con- 
sumption of farms served by business- 
managed electric systems is almost 
twice that of farms served by REA 
cooperatives, the average kilowatt- 


$64,042,574 


Operating Expenses before Depreciation 36,640,833 


Operating Income 
Nonoperating Revenues 


Gross Income before Depreciation 


Interest and Other Deductions 


Net Income before Depreciation 


HE political managers of REA, 

whose cooperatives are financed 
100 per cent by public loans at low in- 
terest, seem to proceed on the theory 
that since they are making annual re- 
payments—after five years—on their 
loans, and that a benevolent Congress 
some day may wipe out any unpaid bal- 
ance, they are under no need of depre- 
ciating their physical assets. But pri- 
vate power companies, serving more 
farm customers than REA codpera- 
tives, find depreciation charges against 
operating revenues imperative, and 
even TVA sees the wisdom of such ac- 
counting procedure. But if REA co- 
Operatives did charge depreciation at 
anything like the rate required, they 
would be “up the creek” in no time. If 
they depreciated their physical plants 
at the same rate TVA depreciates its 
distribution lines, or 3.91 per cent of 
cost, annual charges would amount to 
$15,344,000 and only a measly $3,- 
652,377 would be left, on the basis of 
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$27,401,741 
321,430 


$27,723,171 
8,730,794 


$18,992,377 


hour cost to business-served farms in 
1944 was 39.7 per cent under that of 
REA-served farms, if farms served by 
private utilities west of the 100th 
meridian, where REA cooperatives are 
not so active, are excluded. Or if all 
farms served by both types of electric 
systems are considered, the kilowatt- 
hour cost to business-served farms was 
35 per cent under the REA average. 
Yet, business-managed electric sys- 
tems paid 15.8 per cent of their operat- 
ing revenues to the Federal govern- 
ment in 1944, while REA codperatives 
didn’t pay a dime. 


H™ then, are four types of com- 
mon private enterprise, two of 
which are governmentally operated and 
tax free, while the other two pay no 
taxes due to congressional generosity. 
But a gross receipts tax would catch 
all of. them and more nearly equalize 
competitive conditions between them 
and business-managed undertakings. 
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British Transport’s Role 
In Nationalization 


The Labor party dictum that nationalism is not a pre- 

determined issue, but one to be decided by the touch- 

stone of the national interest, says the author, leaves 

the door open to the widest differences of conclusion 
from any given set of facts. 


« Bye OSCAR R. HOBSON 
FINANCIAL EDITOR OF THE NEWS CHRONICLE, 


_ LONDON 


ah ple 

NE of Britain’s cassie icO- 
O economic a th: i post- 

war—nggiely, transport — has 
recently descended into the area of pub- 
lic debate. Transport is one of the in- 
dustries which is scheduled under the 
Labor, party’s election pragram for 
“natidnalization.” 

Does this mean the incorporation of 
all forms of inland transport, railway 
and road, passenger and freight, in one 
giant state-owned corporation? Does 
it mean the formation of separate cor- 
porations for railway and road trans- 
port, respectively, or does it mean the 
formation of regional corporations? 
Does it merely mean state acquisition 
of the big railway systems, leaving 
road transport still under private enter- 
prise, though subject, no doubt,eto an 
increased measure of government ct&p- 
trol? 


The Prime Minister stated on March 
18th in the House of Commons that a 
“bill to provide for the nationalization 
and better coordination of transport” 
will be introduced in ‘“‘an early session 
of this Parliament.” It is clear, how- 
ever, that any plan of transport na- 
tionalization involves acquisition by 
the state of the railways and expropria- 
tion in return for compensation in gov- 
ernment stock or the stock of some 
government-controlled corporation of 
the present holders of the £1,000-mil- 
lion odd of railway stocks. 

HESE stockholders — the stock- 
holders, that is, of the four big 
railway companies which, with a semi- 
public bodys, the London Passenger 
Transport Board, own the whole of the 
British railway network—have been 


* holding their annual meetings recently 
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and their chairmen have in each case 
taken the opportunity, no doubt with 
the approval of the majority of stock- 
holders, of delivering a vigorous at- 
tack on the policy of nationalization. 

The principal exponent of the Labor 
party’s industrial policy, Herbert Mor- 
rison, Lord President of the Council, 
has more than once laid it down that 
nationalization was not a predeter- 
mined issue, but one to be decided in 
each case by the touchstone of the na- 
tional interest. It is, he has said, “up 
to the nationalizers” to prove their 
case that nationalization of a particular 
industry will work for the public in- 
terest : It is equally up to antinational- 
izers to prove that the public interest 
will be best served by private owner- 
ship. 

Well, “public interest” is an impre- 
cise term which leaves the door open 
to the widest differences of conclusion 
from any given set of facts. However, 
it ison Mr. Morrison’s dictum that the 
railway chairmen have based the spear- 
head of their attack on nationalization. 


it is in the public interest, they say, 
that the country should have an 
efficient system of railway service and 
they defy the Lord President or any 
other Minister to say that the British 
railways are inefficient. On the con- 
trary, has not their wartime service 
proved them to be admirably efficient ? 
And will any impartial observer assert 
that they are less efficient than the sys- 
tems of other countries, and in particu- 
lar the state-owned systems ? 

Now, as far as it goes, the railways’ 
case is undoubtedly a good one. Few 
people will say—and I don’t suppose 
the government will say—that the 
British railways, making due allowance 
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for the depredations of war, are ineffi- 
cient in the sense that some coal mines 
are inefficient. But what, no doubt, the 
government will say, when it replies 
to the railway chairmen, is that the 
transport system of the country as a 
whole is inefficient in the sense that 
there is wasteful competition, that 
trains and wagons are (in normal 
times) run loaded far below capacity, 
and so on. It will say that the case for 
nationalization of transport rests on 
the inefficiency and wastefulness of the 
transport system as a whole and that in 
that sense it is in the public interest that 
the system should be “codrdinated” 
and “unified.” Up to a point the rail- 
ways are ready for that one and have 
indeed answered it in advance. 


ngs Wise eye a arc they say, can 
be obtained without national- 
ization, by voluntary agreement be- 
tween the railways and the road trans- 
port interests. Previously such agree- 
ment was difficult of achievement be- 
cause the road goods hauliers, number- 
ing tens of thousands of individual 
firms, were not sufficiently well organ- 
ized. Now they have a representative 
“association” with which the railways 
have been in negotiation, with a view 
to reaching agreement on such matters 
as rates structures, conditions of serv- 
ice, and so on. They believe that they 
have good prospects of reaching agree- 
ment—always provided, of course, that 
Parliament is willing to relieve the 
railways of some of the most exacting 
of the restrictions as regards rate 
classifications and so on which it laid 
on them in the last century, when they 
formed a genuine monopoly. 

It does not, however, follow that an 
agreement reached voluntarily between 
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road and rail would be acceptable to the 
government—or to the community. 
Any agreement must clearly have the 
effect of limiting competition between 
the rival systems, and if thereby any- 
thing like a monopoly of transport is 
to be reconstituted, the government 
may well say, “let it be a public mo- 
nopoly.” 


NE class of transport users—the 
180,000 holders of “‘C” licenses, 
which permit a trader to carry his own 
goods in his own vehicles—is particu- 
larly antagonistic to nationalization, 
since to be effective that would almost 
certainly involve the abolition of the 
“C”’ license and force the holders—e.g., 
the big department stores—to resort 
to public transport, with its lesser con- 
venience and greater cost. From the 
other side of the fence, the purveyors 
of transport, the most formidable op- 
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position will come, not from the rail- 
ways, but from the small haulier firms 
—the owners of one, two, or three 
lorries, who number some 60,000 and 
whose whole livelihood is bound up 
with their business. 

In a number of quarters the plea has 
been put forward that the government 
should take no action until it has sub- 
mitted the whole complicated issue to 
enquiry by a Royal Commission or a 
departmental committee. Whether the 
government will agree to such a course 
there is at the moment no means of 
telling. 


In view of Mr. Attlee’s  state- 


ment this seems unlikely. Yet so far as 
the railways are concerned it has ample 
powers of control, both functional and 
financial, under the wartime arrange- 
ments which, by an act just passed, can 
now be continued if desired for the 
next six years. 








Plea for Government Planning 






Tee only complete antidote to inflation or deflation ts 
production and abundant supply, and this means only 
one thing, work—work for everybody. I need hardly say that 
I believe in the American free enterprise system. I do not be- 
lieve that the best interests or the stability of the nation are 
served by regimentation in peacetime. 

“But a system of free enterprise does not mean that the gov- 
ernment assumes the réle of impotence. Planning by govern- 
ment need not be regimentation. It seems to me that planning 
is just the common-sense approach to a constructive postwar 
economy. I mean planning by the government to create a pat- 
tern of government and enterprise relationship in which the 
individual industries, individual companies, and individuals will 
have a feeling of confidence and stability in making their own 
plans for their own operations. In this direction lies Amer- 


tcan economic stability.” 


Former governor of North Carolina. 


—O. Max GARDNER, 





JULY 4, 1946 











Government Utility 
Happenings 


House Group Asks Repayment 
Of TVA Power Costs 


HE Tennessee Valley Authority now 

has reached the proper stage in its 
13-year-old career to begin regular re- 
payments of the huge sums invested in 
it by the Federal government. It has, at 
least, so far as the House Appropriations 
Committee is concerned. 

The committee made a recommenda- 
tion to this effect recently in its report 
on the Government Corporations Appro- 
priation Bill (HR 6777). Specifically, 
the report urged TVA to present with its 
next annual budget a plan for a schedule 
of repayments to the Treasury to cover 
the agency’s investments in power facili- 
ties—something over $450,000,000, ac- 
cording to TVA estimates. This amount, 
the committee held, should be amortized 
over a period “not to exceed forty years.” 

The committee also removed from 
TVA’s 1947 budget an item of $9,666,- 
000 for completion of the Watauga and 
South Holston dams, work on which was 
interrupted by the war. The need of con- 
struction materials for housing and other 
more critical projects made it advisable 
to defer these two projects further, it 
was reported. However, the proposal for 
an amortization schedule in the commit- 
tee report was deemed considerably more 
important than the comparatively small 
reduction (to a total of $25,906,000) of 
TVA appropriations in the bill itself. 


ucH policy recommendations by ap- 
propriations committees are not 
binding upon the agency affected, but, as 
a rule, they are heeded. 
A notable exception in recent years 
was the Interior Department’s fight 
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against House Appropriations Commit- 
tee efforts last winter to clarify reclama- 
tion laws in regard to the amortization 
of Interior’s hydroelectric projects. In 
this case, however, the House group went 
so far as to write the legislation it de- 
sired and attach it to an Interior appro- 
priation bill. This move was killed on the 
floor of the House. When a legislative 
committee later failed to act upon a 
measure that would have corrected the 
situation (the Robinson Bill), the ap- 
propriations group deeply slashed the re- 
cent Interior Bill, with particular goug- 
ing of funds for reclamation work. 

However, during hearings on the Gov- 
ernment Corporations measure, TVA 
officials indicated that they probably 
would make large annual repayments to 
the Treasury from now on. They pointed 
to the fact that in December, 1945, the 
agency had made its first cash return to 
the Treasury, in the amount of $12,597,- 
744. They added that in December, 1946, 
the payment “very probably” would be 
“considerably greater.” 

Paul W. Ager, chief budget officer of 
the authority, expressed doubt that a 
schedule of set amounts could be made 
up in advance for repayments to the 
Treasury over a period of years. He 
quoted § 26 of the TVA Act (16 USC 
831), which permits TVA’s directors to 
reinvest the authority’s earnings in new 
facilities or to use such earnings to meet 
operating expenses not appropriated for 
by Congress. He said: 

. . . as of December of each fiscal year, the 

board must make a determination as to what 

proceeds are required for the purposes enu- 
merated in § 26, operation of the reservoirs, 
conduct of the power business activities, 
manufacturing operations; and any balances 
not required for those purposes were in De- 
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cember, 1945, paid into the Treasury. And 
determinations are yet to be made in each 
ensuing fiscal year. 


Questioned by Representative Walter 
C. Ploeser, Republican of Missouri, Mr. 
Ager insisted that he was unable to pre- 
dict the exact amount of the payment 
which would be made next winter, though 
he felt that it would be larger than last 
year’s. He added: 


The determination, however, cannot be 
made in advance. We will have to wait until 
December of 1946 to make the determination 
on the proceeds accrued in fiscal year 1946. 


Sy discussion followed an interest- 
ing exchange of remarks between 
Congressman Ploeser and Mr. Ager in 
regard to the cash balance carried by the 
authority : 


CONGRESSMAN PLoeseEr: I want your aver- 
age cash balance. Do you have that? 

Mr. Acer: I do not have the figures in 
mind, but it fluctuates greatly. 

CONGRESSMAN PLoESER: What would have 
been the lowest? 

Mr. Acer: June 30, 1946, $10,000,000, plus. 
June 30, 1947, it is estimated to be $30,000,- 
000. As of June 30, 1945, the cash balance 
was $30,000,000. 


Later Mr. Ager ascertained that the 
cash balance on hand as of June 30, 1946 
—the lowest balance—had been exactly 
$10,868,000. Congressman Ploeser there- 
upon continued his questioning as fol- 
lows: 


CoNGRESSMAN PLoeser: After you have 
learned what is your lowest cash balance, 
and the lowest it has been is about $10,000,- 
000, is there any particular reason why you 
should carry a heavier cash balance? You 
have to have sufficient cash to pay the bill; is 
that right? 

Mr. Acer: That is correct. 

CoNGRESSMAN PLtoeser: And if that is the 
low point there is no reason why you should 
not be able to use some seven or eight mil- 
lions to pay into the Treasury, is there? 

Mr. Acer: We very probably will pay 
more than that. 


During questioning by Congressmen 
Ploeser and Jensen, Republican of Iowa, 
members of the TVA staff developed the 
following list of funds which have been 
expended by the authority since its crea- 
tion in May, 1933: 


Appropriations from Federal 
Treasury $677,969,270 
Earnings invested in facilities 100,000,000 
Earnings used for operating 
expenses 


,000, 
Bonds issued 65,072,500 


$923,041,770 


Apparently these figures, which were 
submitted as correct as of June 30, 1945, 
do not give the complete picture of the 
total investment of Federal funds in the 
vast TVA project. According to Mr. 
Ager, the over-all Federal investment, 
besides the appropriated sum of $677,- 
969,270, should also include some $37,- 
723,000, which is carried on TVA’s 
books as the value of property trans- 
ferred to the authority from the War 
Department. This figure evidently covers 
the value of the Wilson dam and other 
projects developed in the region by the 
Corps of Engineers and turned over to 
TVA. This amount added to the figures 
above would bring the total of expendi- 
tures by all Federal agencies in the TVA 
project to $960,764,770. 


Total expenditures 


| pig eu Albert Gore, Demo- 
crat of Kentucky, defended the 
TVA contention that the $100,000,000 
of earnings which TVA had reinvested 
in facilities should be considered as a re- 
payment. This money, he said, “belonged 
to the Treasury” and was used with the 
authorization of Congress, “replacing 


thereby ordinarily appropriated dollars.” 


He added: 


So in any realistic accounting sense, the 
$100,000,000 was a repayment to the people 
of the United States, and through their rep- 
resentatives it was directed to be used, there- 
by increasing the people’s investment. 


Congressman Ploeser objected to a 
statement by TVA Chairman David 
Lilienthal that “a great deal of the power 
investment in recent years could be just 
as appropriately charged to war as the 
Oak Ridge plant.” Said Congressman 
Ploeser : 

You cannot charge off any of your orig- 
inal investment to the war, because you had 
programs to make that investment regardless 
of the war. .. . Do not leave the implication 
that you should have charged part of it to 
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the war. If you developed power for the war 
program, that power that you distributed to 
the war program is chargeable to it. If you 
were reimbursed for it and you are covered 
sufficiently by your reimbursement, none of 
it was chargeable. 


Chairman Lilienthal replied that TVA 
had not charged any of its power devel- 
opment to the war, but he insisted that 
the agency’s record of assistance in the 
nation’s war effort was well known. 
Congressman Ploeser thereupon drew an 
admission from Mr. Ager that TVA 
“probably would have ultimately built” 
the dams which supplied power for war 
plants even had there been no war. Ques- 
tioned with regard to the munitions 
plant operated during the war by TVA, 
Mr. Ager further testified that this plant 
“was actually financed” by the War De- 
partment. “We built it for them and they 
reimbursed us for it,” he declared. 

Asked to estimate the cost to TVA of 
its agricultural and forestry programs 
to produce war supplies, Mr. Ager 
“guessed” these were “somewhere be- 
tween three and five million dollars.” 


ONGRESSMAN Ploeser agreed with 
Mr. Lilienthal that the navigation 
and flood-control features of the Ten- 
nessee valley development program had 
resulted in great benefits to the country. 
However, he added, the American tax- 
payers might in the future hope to get 
out of the TVA investment “something 
for every dollar we spend.” He wanted 
to ascertain the return to the taxpayers 
in dollars, he continued, “because some- 
where along the line . . . we have to pay 
the bill. We can develop this great coun- 
try, but we are going to have to pay for 
it in dollars.” 


¥ 


Reclamation Policy Changes 
Face Probable Delay 


Pree pe vou efforts to write a clear 
and definite policy for the amor- 
tization of Federal reclamation projects 
probably will be carried over to the next 
session as “unfinished business.” The 
House Irrigation and Reclamation Com- 
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mittee, which has been attempting to for- 
mulate such legislation for several 
months, has discontinued hearings on the 
subject and is unlikely to take it up again 
during the current session. 

Action on the proposed legislation was 
precipitated by members of the House 
Appropriations Committee last Decem- 
ber during hearings on the First De- 
ficiency Appropriation Bill for 1946. 
Appropriations committeemen then in- 
sisted that it had been the intent of Con- 
gress in enacting reclamation laws that 
the multiple-purpose projects constructed 
by the Interior Department’s Bureau of 
Reclamation should be fully amortized 
within a definite period of years. This 
intent, they claimed, had been misinter- 
preted by an Interior Department solici- 
tor in 1944. To set aside the solicitor’s 
ruling, the committee attached a rider to 
the deficiency measure, setting forth the 
committee’s views on repayment to the 
Treasury for reclamation projects. 

This rider was defeated on the floor 
of the House, but members of the Irri- 
gation and Reclamation Committee 
promised to clear up the misunderstand- 
ing with a thorough investigation of 
fiscal policies affecting reclamation. Dur- 
ing subsequent hearings on the matter 
Congressman Robinson, Democrat of 
Utah, offered a bill (HR 5124) around 
which the committee might build the de- 
sired legislation. After many amend- 
ments, the Robinson Bill was accepted 
as complete, and the committee closed its 
hearings thereon. Briefly, the perfected 
bill would have required that power 
revenues from reclamation projects be 
sufficient to meet the following obliga- 
tions: 

1. Payment of annual operating and main- 
tenance costs of the power features of each 
project. 

2. Repayment in annual instalments over 
a 50-year period of the power investment, 
with interest at 2 per cent. 

3. Repayment of that part of the irriga- 
tion costs, chargeable to water uses but which 
—_ not be borne by the water users them- 
seives. 


at Ses version of the measure was 
strongly opposed during the public 
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hearings by the Reclamation Bureau 
staff, headed by Commissioner Michael 
W. Straus. Contending that the burden- 
ing of the power revenues of many proj- 
ects with a portion of the irrigation costs 
would greatly increase power rates on 
such projects, Mr. Straus offered a coun- 
terproposal. Citing a portion of the dis- 
puted ruling of the Interior solicitor, he 
suggested that the interest paid on the 
power investment might be applied to 
the irrigation costs. This suggested 
“double use” of interest funds was de- 
nounced by several members of the com- 
mittee. 

Later the committee held several exec- 
utive sessions on the Robinson Bill, fail- 
ing each time to reach a point of agree- 
ment which would permit a report on the 
measure. Then Congressman Robinson 
announced that he had abandoned his 
original measure and submitted an en- 
tirely new one (HR 6574). The latter 
bill apparently contains the chief objec- 
tives sought by the Reclamation Bureau 
in its testimony before the committee. It 


requires that power revenues be sufficient 
to cover the following : 


(1) an appropriate share of the annual 


operation and maintenance cost; (2) an ap- 
propriate share of an annual charge adequate 
to establish and maintain a reasonable re- 
serve for replacement of project facilities ; 
(3) repayment, in annual instalments which 
may or may not be equal, within a reason- 
able period of years from the date upon 
which each feature becomes revenue pro- 
ducing, not exceeding fifty so far as prac- 
ticable in the judgment of the Secretary, or 
in any event not exceeding sixty-seven years 
or the useful life of such feature, whichever 
is the shorter, of an appropriate share of the 
investment, together with interest on the 
unpaid balance at a rate of not less than 2 
per centum per annum; (4) repayment, 
without interest . . . of that share of the in- 
vestment ... properly allocable to irrigation 
but allocated for repayment from power 
revenues, including revenues which repre- 
sent the interest component of said rates... 


Thus the new Robinson Bill would 
permit the “double use” of funds col- 
lected as interest on the power invest- 
ment for repayment of irrigation costs. 
It also falls short of meeting the demands 
of the Appropriations Committee for a 
definite period of amortization, leaving 


such period to be decided by the Secre- 
tary of Interior as somewhere between 
fifty and sixty-seven years after the in- 
stallation of each new power facility. 


HE National Reclamation Associa- 
tion, which supported the original 
Robinson Bill in appearances before the 
committee, recently issued an analysis of 
the new measure. This analysis contends 
that the bill would permit the Secretary 
of Interior to “subsidize power, by cap- 
turing the interest component of power 
rates for the benefit of irrigation costs on 
a particular project with a resulting re- 
duction in the amounts accruing to the 
reclamation fund.” 
The Irrigation and Reclamation Com- 
mittee, up to late last month, had not 
scheduled any action on the new bill. 


* 


Public Power to Cost City, 
County $207,000 Annually 


ACRAMENTO city and county probably 
will lose a total of $207,629 a year 
in tax receipts as a result of the acquisi- 
tion of power facilities of the Pacific Gas 
and Electric Company by the Sacra- 
mento Municipal District. Directors of 
the district have announced that the util- 
ity agency will make no payments in 
lieu of taxes to either the city or county 
governments after taking over their 
power system on January 1, 1947. 
District officials said that Pacific Gas 
and Electric paid some $153,000 annual- 
ly in taxes to Sacramento county and 
another $53,000 a year to the city. For 
the 1946-47 fiscal year (July Ist to June 
30th), the city will lose only $17,000,- 
since the company will pay all its per- 
sonal property tax and half of its real 
property tax in December. The county 
will bear tax losses amounting to ap- 
proximately $77,000 during the fiscal 
year, because of similar tax payments 
by the company through December. 
Utility district officials said that, de- 
spite the loss in county and city taxes, all 
electrical consumers will be compensated 
by the benefits of lower electric rates 
os ig the district can lower them. 
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Wire and Wireless 
Communication 


gb National Federation of Tele- 
phone Workers (NFTW) at its 
twelfth annual assembly in Galveston, 
Texas, on June 6th voted to maintain 
NFTW’s “independent character.” This 
action came, however, only after a bitter 
debate on shelving a report of the asso- 
ciation’s fact-finding committee which 
had interviewed both CIO and AFL offi- 
cials with regard to alliance and had rec- 
ommended CIO affiliation. 

President Joseph A. Beirne of the 
NFTW led the campaign against affilia- 
tion and in favor of a strong national 
union, The resolution adopted by the 
NFTW stated in part as follows: 

The policy of the National Federation of 
Telephone Workers is hereby declared by a 
mandate of the twelfth national assembly 
of the NFTW to be that its independent 
character should be maintained until such 
a time as further consideration is given the 
question of affiliation. 


The NFTW, which claims to repre- 
sent 250,000 telephone industry workers, 
has apparently “decided that its best in- 
terests will be served by internal consoli- 
dation as an independent, single industry 
union (similar to the railroad brother- 
hoods). This was seen in the further ac- 
tion of the convention in adopting a con- 
stitutional amendment providing for the 
dissolution of its present loose federation 
of affiliated unions and the establishment 
of a single, strong national group repre- 
senting all phases of employment in the 
telephone industry. 

This new constitutional amendment 
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would vest officers of a new national un- 
ion with almost unlimited power in ne- 
gotiations and all other union affairs be- 
tween conventions. There was a separate 
fight on this from advocates of continued 
local autonomy. Elmer E, Reiker, presi- 
dent of the Ohio Federation of Tele- 
phone Workers, and Edwin R. Hackett, 
president of the Commercial Telephone 
Workers Union of Chicago, fought a 
stout but losing battle against the for- 
feiture of autonomy by the 47 unions 
which formed the original federation. 


TS was also criticism of various 
other provisions, even the proposed 
name of the new union—the American 
Communications Union. This, incidental- 
ly, would embrace not only telephone 
workers but employees of other com- 
munication services, both operating and 
manufacturing. However, it probably 
will take a year if not more before the 
formal shift can be made from the 
NFTW to the new American Communi- 
cations Union. 

Other developments at the Galveston 
convention were briefly as follows: 


The convention endorsed John L. 
Crull of St. Louis, a member of the 
NFTW executive board, for the new- 
ly established Under Secretary of La- 
bor. 

A resolution was adopted calling for 
a guaranteed annual wage in the tele- 
phone industry. 

A resolution calling for local organ- 
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izations to build up a strike fund and 
have industry-wide bargaining for 
working conditions was adopted. 

Criticized the recently enacted Case 
Bill and went on record as endorsing 
President Truman’s veto of the same. 

Decided to advise all their telephone 
members how they should vote in the 
coming election, in codperation with 
the National Citizens Political Action 
Committee. 

The NFTW executive board fa- 
vored national bargaining on national 
issues, but separate dealing with local 
companies on particular matters. The 
Bell system pension plan, for example, 
was viewed as a national bargaining 
study. 

The executive board disapproved of 
unionizing pending a clarification of 
policy by the National Labor Relations 
Board. 


*x* * * * 


HE Federal Communications Com- 

mission last month announced that 
it would allow Western Union to increase 
message rates 10 per cent for one year. 
The increase will apply to full-rate, day- 
letter, night-letter, serial, and press mes- 
sages. Western Union must give thirty 
days’ notice before putting the new rates 
into effect. 

The commission also announced that 
it had ordered a full investigation of 
Western Union’s rate structure. 

Western Union also was authorized to 
revise these specific classes of service: 

1. Eliminate “tourate” service, free 
forwarding practice, exchange floor-to- 
floor rates, longram and serial longram 
services. (Tourate messages request ho- 
tel or other reservations. Longrams ex- 
ceed the maximum wordage under which 
a telegram can be sent as a night letter.) 

2. Revise money order premium 
charges and night-letter charges. 

The commission said : 

The commission found that Western Un- 
ion is currently operating at a loss. For the 
month of March, 1946, Western Union shows 
a deficit of more than $1,000,000 and, at its 
present rates, it expects to have a loss of 
about $12,000,000 for the year 1946. 

The company also expects to exhaust by 


the end of 1946 its surplus of cash over 
alleged working cash requirements. 


The commission said the new rates 
would be limited to a one-year period 
“because of the pending rate investiga- 
tion,” and added: 

If there is a real need in this country for 
the service which Western Union can pro- 
vide, something more basic must be done, 
and done soon, to meet the problem of devel- 
oping a strong and efficient telegraph sys- 
tem in the United States. 


The commission said Western Union 
estimated that the rate increase would 
bring about $18,500,000 additional rev- 
enue. The commission “expressed 
doubts” that the company would realize 
this amount in view of competition. 

Commissioner Clifford J. Durr said in 
a dissenting opinion : 

A rate increase, in the face of the growing 
competition of long-distance telephone and 


air mail, will merely speed Western Union 
on its course toward insolvency. 


He proposed substantially reduced 


rates. 
* K of a 


ions under the Lea Act, the Fed- 
eral government on June 13th 
brought charges of coercive practices af- 
fecting radio broadcasting against James 
C. Petrillo, president of the American 
Federation of Musicians, who recently 
said he was expecting prosecution. 

In announcing the Justice Department 
action, Tom C, Clark, Attorney General, 
said that a criminal information was filed 
by United States Attorney J. Albert 
Woll, son of Matthew Woll, vice presi- 
dent of the AFL, in the Federal District 
Court in Chicago. 

The charge is the outcome of alleged 
violation by the musicians’ union chief 
of the Lea Act, known as the Anti- 
Petrillo Act, which President Truman 
signed on April 16th. 

The Attorney General said the infor- 
mation set forth that Petrillo, who also 
is head of the Chicago Federation of Mu- 
sicians, “attempted to coerce and compel 
the employment of three additional mu- 
sicians whose services were not neces- 
sary” in the operation of station WAAF, 
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Chicago. The station is under the man- 
agement of the Drovers Journal Pub- 
lishing Company, Inc. 

Clark further asserted that “the co- 
ercion was attempted by Petrillo’s order- 
ing the stoppage of work by members 
of his union employed at the broadcast- 
ing station and directing the picketing of 
WAAP’s place of business.” 

Petrillo, who maintains that the law is 
unconstitutional, prompted a test by or- 
dering the strike of three studio librari- 
ans on May 28th. He said he called the 
walkout because the station had refused 
to hire three more librarians. 

At the headquarters of the National 
Association of Broadcasters in Washing- 
ton, D. C., A. D. Willard, executive vice 
president, declared that the Chicago case 
is the first to reach the courts, although 
other complaints have been filed by broad- 
casters with district attorneys over the 
country and discussions are under way to 
determine if violations have taken place. 


* * * * 


SSISTANT Attorney General Duke of 
Georgia recently advised the Geor- 
gia Public Service Commission that the 
general laws in Georgia with respect to 
the power of the Georgia commission to 
regulate telephone companies include the 
power to regulate mobile telephone serv- 
ice furnished by means of radiotelephone 
and wire telephone or submarine cable 
telephone, or a combination thereof. The 
Georgia commission sought advice on 
this point following receipt of the tele- 
phone staff committee report of the Na- 
tional Association of Railroad and Util- 
ities Commissioners on mobile telephone 
service, dated April 26, 1946, which rec- 
ommended, among other things, that 
“each state commission review its laws 
and endeavor to have them amended if 
necessary, to provide for regulation of 
intrastate mobile telephone service.” 

The Georgia telephone - regulatory 
statute does not specifically mention mo- 
bile telephone service, but Assistant At- 
torney General Duke advised that it was 
the intention of the legislature to vest the 
commission with powers sufficiently 
broad to fully protect the public interest, 
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and that this plainly required regulation 
of mobile telephone service. Mr. Duke 
concluded : 

Mobile telephone service is a means of con- 
veying messages to the public. It conceivably 
could be a quicker, less expensive, and better 
means of serving the public need than the 
methods used before its scientific develop- 
ment. To say that you do not have authority 
to regulate such service in the public inter- 
est would defeat the very purpose for which 
the Georgia Public Service Commission was 
created and would be a ruling not in keeping 
with sound public policy, and in my opinion 
would be a strained construction never in- 
tended by the legislature of this state. 


*x* * * * 


HE Arkansas Public Service Com- 

mission recently authorized South- 
western Bell Telephone Company to sell 
its telephone exchanges at Cotter, Leslie, 
Marshall, and Yellville to James Thomp- 
son of Muskogee, Oklahoma, and J. M. 
Nelson of Danville, partners, in exchange 
for their telephone properties at Potts- 
boro and Barker, Texas, and $6,500. 


x* * * * 


EGULATORY problems in connection 
with the new mobile telephone are 
beginning to make their appearance. The 
National Bus Communications Inc, last 
month asked the Federal Communica- 
tions Commission for authority to op- 
erate on certain radio frequencies for the 
exclusive benefit of various bus lines, 
just as the air lines have their own avia- 
tion communication frequencies. 

While the Bell telephone system would 
not appear as opposed to the bus line’s re- 
quest, Bell witnesses offered evidence as 
to the excessive cost of such an exclu- 
sive industrial radiotelephone setup. It 
was believed likely that the FCC would 
deny the petition. It may eventually 
adopt a theory of “common carrier” con- 
trol of radiotelephone communications 
instead of letting each industry (railroad, 
bus, taxicab, etc.) conduct its own radio- 
telephone communications system. 


x* * * * 


DWARD W. Epwarpbs, acting chair- 
man of the state commission against 
discrimination, announced recently that 
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“probable cause” had been found for 
only one of ten complaints filed by Ne- 
groes against the New York Telephone 
Company, alleging discrimination in em- 
ployment. In the single “probable cause” 
case, he said, the company later had hired 
the complainant and might ask for a re- 
éxamination. 

Seven of the complaints had been dis- 
missed, Commissioner Edwards said, 
and two still were under investigation. 
Eight of the complaints were brought in 
New York and two of them in upstate 
communities. The commission said that, 
after investigation, it believed that the 
company was trying to put into practice 
a policy of equal opportunity for all. 

Several applicants for jobs with the 
company, Commissioner Edwards said, 
had been refused because of their admis- 
sion that they expected to give up work 
in the fall to complete their education. 
The policy of the company, he said, was 
to hire employees for permanent jobs 
only. 


* * * 


EVELOPMENT of increasing uses for 

microwave radio in the field of 
communication, aircraft, navigation, and 
other fields as yet only partly explored, 
will be speeded considerably from the 
blueprint stage to that of actual manu- 
facture as a result of the deal concluded 
recently, through which Radio Corpora- 
tion of America will manufacture the 
klystron tube by arrangement with Sper- 
ry Gyroscope Company. 

Under a nonexclusive license from 
Sperry, RCA plans to manufacture and 
sell klystron tubes in as yet undisclosed 
quantities. But gauging the possibilities 
for the device from its past performance, 
and from such indications as radio and 
communications engineers have had of its 
future usefulness, there will be many 
thousands of klystron tubes built and 
sold under the agreement in the next few 
years. 

The klystron and the magnetron, pri- 
marily a British development, are note- 
worthy in that they lie at the heart of 
most radar developments since 1940. 
Moreover, since they both were primari- 


ly responsible for the introduction of 
microwave techniques in radar, they are 
expected to take a major role in the de- 
velopment of peacetime products using 


microwaves. 
ok = * of 


ro British Broadcasting Corpora- 
tion, by denying freedom of speech 
on the air, is strangling opinion in this 
country, the British Union for Abolition 
of Vivisection charges. 

In a pamphlet entitled “Freedom of 
Speech and the BBC,” the antivivisec- 
tionists demand removal of the shackles 
on opinion when the BBC charter comes 
up for revision at the end of this year. 
The pamphlet said : 

Although we admittedly are not doped 
like the peoples under totalitarian rule, the 
difference, unfortunately, is only one of de- 
gree. Speakers with powerful personalities 
or minds of their own broadcast seldom or 
not at all 

The policy of the BBC is to do nothing to 
offend important people, vested interests, or 
the so-called orthodox views. In fact, the 
BBC is in the hands of people who, them- 
selves, have a vested interest in keeping the 
masses ignorant and stupid in many direc- 
tions. 

It is surprising to them that the beliefs of 
the man in the street not only are ignorant, 
but sometimes fantastic. 


The BBC is a government monopoly 
which does not permit commercially 
sponsored programs. It is financed by a 
$4 annual tax on radio sets, The Labor 
party prior to last year’s election prom- 
ised the “greatest possible freedom” for 
the BBC, but it is understood that the 
charter will be renewed along much the 
present lines. The Labor government op- 
poses commercial radio. 


* * * >’ 


ENATORS learned last month that one 
S of their colleagues sent several thou- 
sand telegrams at government expense in 
a single day. A member of the Senate Ap- 
propriations Committee, who declined 
use of his name, said this case and ex- 
tensive use of telegrams by a second 
Senator caused the committee to propose 
a top monthly limit of 300 telegrams per 
Senator at government expense. 
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New Purchase Proposals by 
Public Power Districts 


ROPOSALS for the sale of Puget Sound 
Power & Light and of two American 
Power & Light subsidiaries in the North- 
west received a setback last year when 
Representative Boren made a loud outcry 
in Congress over the similar sale of 
Nebraska Power, arranged by Guy 
Myers. Well-advanced plans were 
shelved at that time (Halsey, Stuart had 
organized a large group to handle the 
Puget Sound sale) but new plans now 
seem to be under way. Some of the local 
PUD’s are exploring the legal situation 
in Oregon, and appeals have been taken 
to the supreme court of that state by 
Skagit County PUD and others. How- 
ever, the Weyerhauser Timber Company 
has appealed to the court against the sale. 
The court is expected to hear appeals 
very promptly, since a delay to the fall 
term might defer the whole issue until 
after the meeting of the legislature next 
January. Should a decision be deferred, 
opponents of the acquisition will ask 
voters to decide at the next election 
whether the PUD’s should not have to 
obtain approval of voters to issue securi- 
ties for financing acquisition of private 
facilities. “Initiative No. 166” is being 
circulated to obtain necessary signatures 
in order to place the issue before voters 
at the next election. 

The Washington Supreme Court has 
granted the state permission to appear as 
a friend of the court. The case moved to 
the supreme court following a Skagit 
County Superior Court decree of last 
April, directing John Wylie, secretary of 
Skagit Public Utility District and de- 
fendant in the suit, to sign revenue bonds 
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Comment 


By OWEN ELY 


comprising the $135,000,000 issue to ac- 
quire Puget Sound. 


aa 


Consolidated Edison Refunding 
Program 
ONSOLIDATED Epison’s big refunding 
program apparently has now been 
given a “green light” by the Albany com- 
mission. The company had delayed its 
major program pending approval of the 
$9,000,000 debenture issue of its wholly 
owned subsidiary, Yonkers Electric Light 
& Power (which it would guarantee). Al- 
bany had delayed the smaller offering 
several months, raising questions as to 
the adequacy of the depreciation reserve; 
presumably the parent company feared 
the same issue would arise on a bigger 
scale with respect to its own accounting, 
and hence delayed its own huge refund- 
ing program. 
But the commission finally issued a 
blast against the company, charging un- 
due delay with the larger program during 


- a favorable market period. The company 


promptly requested permission to issue 
$290,000,000 mortgage bonds, to refund 
nine existing issues. The petition also 
indicated that the $5 preferred stock 
would be refunded at a later date, and that 
stockholders would be asked to approve 
any necessary charter amendments. Two 
days later the commission reciprocated 
by authorizing the sale of the Yonkers is- 
sue—but on condition that $2,900,000 be 
set aside out of surplus to eliminate any 
deficiency in the depreciation reserve. As 
of December 31, 1944, the reserve 
amounted to $3,937,682 and surplus was 
$3,807,783. Using these out-of-date fig- 
ures, the reserve would increase to ap- 
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proximately $6,837,682, which is about 
one-third of fixed capital. 

It now remains to be seen whether Al- 
bany will propose some similar deprecia- 
tion adjustment for Consolidated as a 
condition of approval for the big issue. 
The question of the adequacy of deprecia- 
tion accruals, as well as the reserve, was 
an issue with the commission some years 
ago, but the present adequate rate of ac- 
crual has built up a reserve (consolidated 
balance sheet for 1945) of $163,863,693 
compared with utility plant of $1,174,- 
495,158. However, if the reserve were to 
be stepped up to one-third of utility plant, 
this would require about $391,000,000, or 
some $227,000,000 in excess of the 
present amount. Earned surplus dropped 
from $158,824,133 in 1944 to $89,801,- 
828 in 1945 because of plant write-offs. 
In order to effect an increase in the re- 
serve to the amount mentioned, it would 
therefore be necessary not only to wipe 
out earned surplus but to dip into com- 
mon stock equity to the extent of about 
$137,000,000. This would reduce the 
stated value of the common stock from 
$392,095,820 (about $34 a share, or 
about the same as the recent market 
price) to some $255,000,000, or about 
$22 a share. 

If such an adjustment were carried 
out, net plant account would be reduced 
from approximately $1,010,000,000 to 
$783,000,000. It is not clear how much 
could be added for working capital since 
the current position is stronger than 
necessary, and some of the extra cash 
assets are doubtless earmarked for use in 
the refunding program to reduce debt. 
However, assuming that $50,000,000 
(slightly in excess of current liabilities) 
could be used, the new rate base might be 
approximately $833,000,000. On this 
basis the company earned about 64 per 
cent last year, compared with a little over 
5 per cent before the estimated reserve 
adjustment. This would appear to be the 
very worst that could happen to the com- 
pany, however. 

Niagara Hudson Power Corpora- 
tion and its subsidiaries have been under 
pressure from the New York commission 


in recent years to increase their deprecia- 
tion reserves. While the consolidated 
electric and gas plant account in 1945 was 
only slightly in excess of the 1938 figure 
(increased plant account having been 
substantially offset by write-offs), the de- 
preciation reserve in the same period in- 
creased from $49,272,155 to $101,519,- 
323, more than doubling. The present re- 
serve is still less than 19 per cent of plant 
account, as compared with the present 
ratio of slightly under 14 per cent for 
Consolidated Edison. To adjust Edison’s 
reserve to the same ratio as Niagara Hud- 
son’s would require less than $60,000,000 
or only about two-thirds of surplus ac- 
count. On this basis 1945 earnings would 
have amounted to about 5.4 per cent of 
plant account and working capital. 


¥ 


Plans for New Financing 


EFERRING to the proposed sale of 204,- 
153 shares of Ohio Edison common 
stock, Alfred J. Snyder (representing 1,- 
000,000 shares of Commonwealth & 
Southern) has asked the SEC for a de- 
lay on the ground that the sale is un- 
necessary. Counsel for Ohio Edison, 
however, contends that this is the best 
time in many years to sell common stock, 
and that “time is of the essence.” George 
Munson, representing a large amount of 
Commonwealth preferred, also favors 
the sale. While the money will be used 
for construction, the major ostensible 
purpose is to establish a market price for 
Ohio Edison to facilitate Common- 
wealth’s integration plans, including re- 
tirement of preferred stock by an ex- 
change program. 

General Public Utilities proposes to 
sell $6,250,000 unsecured serial notes to 
four banks (in addition to $6,000,000 
already held by the same institutions) ; 
the proceeds to be used, with treasury 
funds, to redeem 4} per cent debentures 
due 1956. 

E] Paso Natural Gas has planned an 
extensive financing program to build a 
$42,212,000 pipe line from Texas to Cali- 
fornia, and to refund present debt and 
preferred stock. In addition to preferred 
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and common stock financing, the com- 
pany plans to issue to seven institutional 
investors $36,000,000 new mortgage 3s 
due 1966, and to obtain an $8,500,000 7- 
year bank loan. 

Institutional purchases of utility bond 
issues are fairly common, but private 
sales of preferred stock are less frequent. 
Southern California Water Company 
proposes to sell 32,000 shares of $1 pre- 
ferred stock at $26.66 per share to six 
institutional investors, subject to ap- 
proval by the California commission. 

National Gas & Electric proposes to 
retire its $2,000,000 5 per cent bonds with 
proceeds of a secured bank loan, which 
in turn will be retired by refunding the 
bonds of subsidiaries which the company 
owns. 

Derby Gas & Electric Corporation 
proposes to sell $500,000 debentures to an 
institutional investor, and to offer to its 
stockholders 20,066 shares of additional 
common stock. Proceeds are to go to sub- 
sidiaries to finance additional facilities. 


> 
Illinois Power Company 


fg Power CoMPANY has been an- 
alyzed by H. K. Halligan of Cyrus J. 
Lawrence & Sons. (Mr. Halligan was 
formerly president of General Gas & 
Electric, subholding company in the As- 
sociated Gas system.) He concludes that, 
giving effect to the company’s proposed 
recapitalization, earnings for the current 
year may be estimated at about $2.50, 
with a future uptrend. The management 
has indicated that dividends can probably 
be initiated at the annual rate of $1.75 a 
share on the common stock on completion 
of the recapitalization. Based on these 
estimates the current price would repre- 
sent a price-earnings ratio of 14 and a 
future yield of 5 per cent. The dividend 
arrears certificates, currently selling 
around 22, will be paid off at $24 at a 
reasonably early date, it is thought. 

The company serves a population of 
about 735,000 in Illinois, including the 
cities of East St. Louis, Decatur, Dan- 
ville, Bloomington, Galesburg, etc. Rev- 
enues are about 76 per cent electric, 16 
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per cent gas, 6 per cent transportation, 
and 3 per cent steam heating, water, and 
ice. The company buys about 90 per cent 
of its electricity from Union Electric 
Power and Commonwealth Edison, but 
a large new power plant is being con- 
structed so that eventually power pur- 
chases from Commonwealth Edison can 
be discontinued. The company has been 
ordered by the Securities and Exchange 
Commission to dispose of its transporta- 
tion, water, and ice services, from which 
it expects to realize the approximate book 
value, around $13,248,000. 

On completion of the recap program, 
the company will have outstanding $46,- 
233,000 long-term debt, $9,000,000 de- 
benture 23s due 1966, $10,000,000 new 
preferred stock, 750,805 shares of com- 
mon stock, and 300,000 warrants (owned 
by North American Light & Power). 
Capitalization ratios will be about 54 per 
cent debt, 1Oper cent preferred stock, and 
36 per cent common stock equity. Mr. 
Halligan’s estimates of share earnings 
on the common stock for the years 1942- 
49 on a pro forma basis (including taxes 
at the current rate) are shown below. 
Preferred dividend requirements are 
estimated at 3.75 per cent on the proposed 
$10,000,000 issue. While it seems unlike- 
ly that the warrants will be issued, be- 
cause of the litigation with the parent 
company, an adjustment to cover their 
issuance is worked out. 


Estimated 
Share 
Earnings 


Adjusted 
Share 
Earnings* 


* After exercise of warrants (for 300,00 
shares at $30 a share) prior to May 1, 1948, 
and credit to income of 6 per cent on pro- 
ceeds. 


While the company has not yet com- 
pleted its original cost studies, it is esti- 
mated that the allowable rate base might 
be in the neighborhood of $106,000,000 
and that a 6 per cent return on this 
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amount would be equivalent to $2.50 a 
share on the common stock ; and, assum- 
ing property additions of $7,000,000 
both in 1947 and 1948, $3 a share might 
then be earned. Rates have been steadily 
reduced from 6.64 cents per kilowatt 
hour in 1935 to 3.66 cents per kilowatt 
hour in 1945 (usage has increased from 
432 to 1,093 kilowatt hours), and further 
reductions are likely in 1946. 

Under its recapitalization plan, Illinois 
Power on June 17th filed with the SEC 
200,000 shares of $50 par preferred stock 
and 966,870 shares of no par value com- 
mon which are to be offered for sale at 
competitive bidding. However, it appears 
unlikely that tis new common stock 
will reach the market, since the present 
preferred stock probably all will be con- 
verted into common, making it unneces- 
sary to redeem any part of the preferred. 
Proceeds of sale of the new preferred 
represent new money for construction of 
a large new power plant, etc. Payment 
of the dividend arrears certificates, which 
is part of the over-all program, will re- 
quire $11,596,680 cash. 

Under the North American plan, IIli- 
nois Power common stock would be ex- 
changed for stock of a new holding com- 
pany, Missouri-Illinois Company, on a 
2-for-1 basis. Mr. Halligan estimates 
that Missouri-Illinois might earn about 


$1.06 to $1.25 per share and that the stock 
might be worth $19-$22 per share. Thus, 
on the basis of this plan, Illinois Power 
common might have a minimum value of 
$40 a share, but it appears unlikely that 
the plan will eventuate since considerable 
opposition has developed. 

The study describes the scope of the 
litigation now pending between IIlinois 
Power and its parent companies, North 
American Light & Power and North 
American Company. The basis for the 
$46,000,000 claims is described in some 
detail, but Mr. Halligan does not attempt 
to appraise the potential results. Any 
amount received could be used, of course, 
to reduce senior securities. 


¥ 
Other Utility Analyses 


B ACHE & Co. has issued a 5-page “Re- 
appraisal of Representative Hold- 
ing Companies on Prospects of Further 
Revisions in Segregation and Recapitali- 
zation Plans.” The study includes brief 
comment on the preferred and common 
stocks of American & Foreign Power, 
American Power & Light, Columbia Gas 
& Electric, Commonwealth & Southern, 
Electric Bond and Share, Electric Power 
& Light, Engineers Public Service, IIli- 
nois Power, Middle West, National 
Power & Light, Niagara Hudson, North 
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MANUFACTURED GAS COMPANY STOCKS 


6/13/46 Earnings 
Year 

Ended 
Dec. 
Dec. 
Dec. 93 
Dec. 44 
Apr. 
Dec. 
Apr. 
Dec. 
Mar. 
Dec. 
Dec. 
Dec. 


Where Price 
Traded About 


Bridgeport Gas Lt. .......... Cc 
Hartford Gas Oo 
Brockton Gas Light 

Providence Gas 

Haverhill Gas Lt. ........0:. O 
Springfield Gas Lt. .......... O 
Fall River Gas O 
Portland (Me.) Gas Lt. ..... Oo 
Brooklyn Union Gas S 
Birmingham Gas 

South Atlantic Gas 

Jacksonville Gas 


Price 
Earn. 
Ratio 


Div. 
Amount Rate 
$1.46 . $1.40 
2.14 ' 2.00 


in > 
= 0O 
R 


1.89 
1.72 
2.26 
1.22* 
2.98 


1.30 ‘ 
6 20.3 d 
3.77 8.2 1.00 


Zeuessey 


+ 


PALAP PUN 
WN PWwWO WUD Ww 


3 


S—Stock Exchange. C—Curb. O—Over counter. * For the four months ended April 30, 
1946, 72 cents was earned compared with 47 cents in the same period of 1945. ** Payments 
irregular (60 cents in 1943, 30 cents in 1944, and 60 cents in 1945). Quarterly rate; somewhat 
irregular. ++ Includes Savannah properties for only ten months. 
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American, Standard Gas, United Cor- 
poration, and United Gas Improvement. 
The Bache study estimates liquidating 
value for American P&L common at 
only 18, or below the current market price, 
although the stock is said to have “a con- 
siderable measure of speculative appeal.” 
Columbia Gas is figured at 18 and 
Niagara Hudson at 15, the latter figure 
being below some other recent estimates. 
Commonwealth & Southern is assigned a 
value of 6-8, somewhat below the esti- 
mates of H. Hentz & Co. Electric Power 
& Light is figured at $32, only moderately 
above the recent market price level. But 
Electric Bond and Share is estimated at 
36, or some 11 points over the recent 
market. Standard Gas second preferred 
is given a liquidating value of only 32-46 
compared with a recent market of 58}. 
(Some other students have estimated as 
high as $100 for the junior preferred.) 


Illinois Power (referred to elsewhere 
in this department) is assigned a value of 
40, or about 5 points over the recent mar- 
ket ; Engineers Public Service 47, against 
a recent market of 40; Middle West 40 
versus 313; North American 50 versus 
36; and United Gas Improvement 32 
versus 27. United Corporation prefer- 
ence stock is estimated to have a liquidat- 
ing value of 62 (about 7 points over the 
recent market) but the common is ap- 
praised at 6, only slightly above the pres- 
ent market—although the liquidating 
value does not take into account the 
potential gains in connection with pend- 
ing recapitalization of the principal com- 
panies represented in the portfolio, which 
indicate “interesting, speculative possi- 
bilities ahead for the junior shares.” 


CONSERVATIVE note is sounded by 

Truslow Hyde in Josephthal & Co.’s 
Monthly Utility Review. Under the head- 
ing “Holding Company Stocks in Vulner- 
able Position,” Mr. Hyde points out that 
recent offerings of common stocks by 
holding companies prove that “the mar- 
ket is not yet ready to capitalize esti- 
mated earnings at the same ratio as earn- 
ings already realized, and that many 
Street estimates of break-up values of 
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holding company issues cannot be sub- 
stantiated on the basis of present market 
prices.” Thus he points out that Colum- 
bus & Southern Ohio Electric common 
was recently offered at only 12 times the 
officially estimated 1946 earnings, and 17 
times the actual earnings for the twelve 
months ended March 31, 1946 (adjusted 
for present dividend requirements and 
elimination of consolidated return tax 
benefits). 

He also points out that the two bids 
submitted for Dayton Power & Light 
were 10 per cent apart, and that the final 
retail price was 13.5 times the officially 
estimated 1946 earnings, and 18.6 times 
the earnings reported for the twelve 
months ended March 31, 1946. (Colum- 
bus is currently selling about two points 
below the offering price, and Dayton a 
point or so above.) 

Mr. Hyde points out that some well- 
seasoned utility stocks will enjoy substan- 
tial tax savings in 1946 and there is no 
reason why the newer issues should be 
expected to perform more favorably than 
the older ones. He concludes that hold- 
ing company values predicated on the ap- 
plication of high price-earnings ratios to 
hypothetical future earnings should not 
be given too much weight. 

The Josephthal review analyzes Cen- 
tral & South West Utilities, Federal 
Water & Gas, National Power & Light, 
and Standard Gas. The recent price of 
143 for Central & South West Utilities 
seems too high, according to Mr. Hyde’s 
analysis, based on the official estimate of 
90-cent earnings per share in 1946 for 
the new stock (which may prove ultra 
conservative, however, since last year’s 
earnings on an adjusted basis would 
have been around $1.25). 

Federal Water & Gas is considered at- 
tractive as a means of participating in 
Southern Natural Gas, which may bene- 
fit from recently developed reserves. 
Some weeks ago the firm issued a special 
study on Federal Water. 

Mr. Hyde estimates a liquidating value 
of $13 for National Power & Light. The 
SEC has approved a settlement of claims 
between National and Electric Bond and 
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Share. National will receive $750,000, of 
which it will pass on $591,670 to its pres- 
ent and former subsidiaries. 

Josephthal & Co. expects Standard Gas 
& Electric to realize about $16,000,000 
from the sale of Mountain States Power 
and California Oregon Power, enabling 
the company to reduce its bank loans to 
$26,000,000; and this can probably be 
eliminated by liquidation of the interest 
in Louisville G&E, plus accrued earnings. 
Oklahoma G&E and Wisconsin Public 
Service are estimated to be worth $55,- 
000,000, which would leave only $38,000,- 
000 to be raised to cover the $93,000,000 
claims of the prior preference stocks (call 


prices plus dividend arrears). The final 
result, affecting the second preferred and 
common stocks, is dependent on the value 
of Philadelphia Company common, which 
has a market value of $95,000,000. 
However, Mr. Hyde is quite optimistic 
regarding the potentialities of Philadel- 
phia Company, which itself is a holding 
company selling at a discount. At a value 
of 20 for Philadelphia, Standard $4 (sec- 
ond) preferred would be worth about 82, 
he estimates, while a value of 35 would 
raise it to $181. Standard common, which 
is “in the red” by $7.48 at the lower value 
for Philadelphia, would be worth over 27 
at a valuation of 35 for Philadelphia. 
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“Basic Yields of Corporate Bonds, 1900-1942,” by David Durand, Na- 


tional Bureau of Economic Research. Data for 1943-46 are preliminary estimates by Mr. 


Durand and have not been published. 
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What Others Think 


EEI Annual Meeting Features Practical 
Papers on Industry Problems 


gp annual meeting of Edison Elec- 
tric Institute—held June 3rd to 5th 
at the Waldorf-Astoria hotel in New 
York city—was well attended by repre- 
sentatives of the electric utility compa- 
nies. During the 3-day sessions a variety 
of matters were considered, as presented 
in papers read by leaders in the industry 
and invited guests. 

In his opening address, C. W. Kellogg, 
president of the institute, dwelt upon ac- 
complishments by the electric utilities 
during the 5-year war period, of which 
the following is a brief summary: 

Over a trillion kilowatt hours of electricity 
generated. 

At no time was any part of the war effort 
hindered by lack of power. Likewise, all 
service was maintained to all consumers, 
civilian and military. 

Sales of power for war purposes brought 
in a total of $2,350,000,000 to the electric 
utility companies. 

At the same time these companies re- 
turned to the Federal government almost 
the same amount, or $2,194,000,000 in direct 
tax payments. 

Although hourly pay increased 30 per 
cent, unit fuel costs 32 per cent, and taxes 
24 per cent during the war, rates for service 
continued to be reduced. 

Despite material and labor shortages in 
1945, nearly a million more customers, over 
one-quarter of which were farm customers, 
were added during the year. 


HE inroads of the Federal govern- 
ment into the power business were 
vividly portrayed by Mr. Kellogg. In 
1935, he stated, only 14 per cent of all 
electric energy generated in the United 
States came from Federal plants—in 
1945 it was 14 per cent. This difference 
is made especially striking by the fact 
that electricity generated in municipal 
plants was about the same, 4.3 per cent, 
in both years. 
Both Federal and municipal plants en- 
joy tax exemption. Municipal plants, 
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however, must raise their own money 
and pay charges on it, while the money 
for Federal electric plants comes out of 
the Federal Treasury, with no obliga- 
tion to pay charges on the capital, it was 
pointed out. As a consequence, tax losses 
and capital charges of municipal plants 
are clearly visible, but, with Federal 
plants, the burden is so widely diffused 
and mixed with other governmental op- 
erations as to be hidden from the average 
citizen. 

Some $4,000,000,000 borrowed by the 
Federal government is now invested in 
power enterprises, Mr. Kellogg declared, 
and added: 


. These enterprises, subsidized by tax and 
interest exemption, represent a particularly 
serious competition because, in the utility 
business, with seven times as large an invest- 
ment per dollar of sales as the average indus- 
try, charges on plant represent for the av- 
erage utility about 50 per cent of their total 
costs. (With wholesale hydro companies this 
ratio is about 90 per cent.) On straight-out 
,eration, business-managed companies have 
always been more efficient than politically 
managed government enterprises, but the 
present-day government subsidies represent 
too great a handicap for mere operating effi- 
ciency to overcome. 

Nor have these governmental power enter- 
prises represented merely the furnishing of 
service not otherwise available; but, on the 
contrary, in all too many cases, have repre- 
sented deliberate duplication of facilities and 
raiding of company markets by an all-pow- 
erful state. They exhibit in the aggregate a 
deliberate intent to overwhelm and destroy 
our business. It is inconceivable that a gov- 
ernment of the people, set up to foster their 
interests, should set out to destroy a large 
section of those interests; but the record is 
unmistakably clear that this is what is oc- 
curring. 


Bye bm that the efforts of util- 
ity officials to bring these conditions 


to the attention of their representatives 
in government are beginning to have 
some effect, Mr. Kellogg said: 
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.. . The sobering effect of our huge Fed- 
eral debt is causing our legislators to scru- 
tinize appropriations as they have not done 
in years; and a number of the proposed ex- 
penditures for wasteful duplications or un- 
needed power facilities have lately been dras- 
tically cut down or completely eliminated. 
Bureaucratic habits, built up over a decade, 
are not, however, easily broken, and the most 
constant and watchful vigilance on the part 
of our operating officials is needed to pro- 
wet our companies from further government 
raids. 


EARING directly upon the closing 
B comments above by Mr. Kellogg 
was the address of P. L. Smith, president, 
National Association of Electric Com- 
panies. Speaking upon the aims and pur- 
poses of that organization, he said that 
national viewpoints and policies are grad- 
ually developing among the companies 
in the industry on a number of matters 
and problems that extend beyond state 
lines or geographical sections and have 
comparable impacts all over the country. 

Stating that “unjust discrimination 
and unfair competition should be re- 
moved,” Mr. Smith observed that pres- 
ent efforts to correct this situation are 
met with cries of “power trust lobbying,” 
accompanied by “misstatements, distor- 
tion of the truth, and sarcasm.” 

“Meritorious presentation of facts 
and honest judgment and opinion, even 
though they are attacked,” Mr. Smith de- 
clared, “will eventually win complete re- 
spect, understanding, and _ intelligent 
public opinion. That attainment is the 
principal aim and purpose of the activi- 
ties of the member companies of the 
association.” 


H. McCance, president, Duquesne 

e Light Company, Pittsburgh, Penn- 
sylvania, told the meeting that the elec- 
tric industry is finding advertising an 
extremely effective medium in telling its 
story to the public. He gave a compre- 
hensive review of the program, spon- 
sored by 170 operating utility companies, 
which employs magazines, newspapers, 
and radio to deliver the industry's mes- 
sage. The three specific purposes of the 
carefully designed program, Mr. Mc- 
Cance said, were to win friends, convince 


people a good job had been done, and to 
show that no one else could do a better 
job than private industry. 

The trend of this publicity campaign 
will now be, he stated, to clarify the 
companies’ position with regard to the 
invasion of the electric service field by 
the government. It is necessary, he said, 
that the people have all the facts before 
them so that they can understand clearly 
the unfairness of government competi- 
tion with its own citizens, as well as the 
implications of that trend with regard to 
the American way of life. 

The meeting was told by B. C. Mc- 
Cabe, president, National Tax Equality 
Association, Chicago, that tax discrimi- 
nations have reached serious proportions. 
The vast increase in the volume of tax- 
exempt business, and the expansion plans 
of codperative concerns, he asserted, 
have made the subject of tax equality a 
national issue, Listing the many types of 
business conducted by these cooperative 
enterprises, with a total volume of $12,- 
000,000,000 in 1945, the speaker said 
“all of them are growing and planning 
to expand still further out of Federal in- 
come tax avoidance. The rest of us, they 
seem to assume, will pay the war debt, 
pay for an Army and Navy to protect 
them, and put enough money into the 
Treasury to finance co-op loans and the 
building of new public electric projects.” 

The need of active and continued ef- 
fort to counteract this far-reaching tax- 
avoidance movement was urged by Mr. 
McCabe through education of the pub- 
lic to the dangers involved, as well as in 
assisting Congress to a clearer realiza- 
tion of the sizable added income to the 
Treasury which is available if coopera- 
tives pay Federal income taxes like other 
business concerns. 


EVERAL papers were presented at this 
meeting, touching various phases of 

the electric business having to do espe- 
cially with operations. The speakers were 
men of experience in their special fields. 
Snare does not permit quotations from 
teir addresses, but it may be noted that 
a perusal of these papers suggests that 
while these representatives of the electric 
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industry have an awareness of the prob- 
lems to be faced in developing the busi- 
ness-managed electric business along 
progressive lines, their comments clearly 
indicate a confidence that intelligent and 
aggressive efforts will produce worth- 
while results. 

A wide range of subjects was covered, 
all of practical moment to electric com- 
pany operating men. A list of these 
papers and the speakers follows: 


“Servicing Electrical Appliances” 

R. W. White, Landers, Frary & Clark, 
Inc., New Britain, Connecticut, and presi- 
dent, NEMA, 

“Intensive Selling Is a Must” 

George W. Ousler, Duquesne Light Com- 
pany, Pittsburgh, Pennsylvania. 

James T. Coatsworth, Edison Electric 
Institute, New York, New York. 

“Planning Distribution Facilities for In- 
creased Customer Use” 

Frank Sanford, Electrical World, Chicago, 
Illinois. 

Discussion—J. H. Foote, Consumers Pow- 
er Company, Jackson, Michigan. 

“What Bituminous Coal Research, Inc., Is 
Doing for the Coal Industry” 

J. E. Tobey, Bituminous Coal Research, 
Inc., New York, New York. 

“Developments in Rural Telephone Serv- 
ice of Interest to Electric Utilities” 

A. E. Silver, Ebasco Services Inc., New 
York, New York. 

“Our Interest in the Growth of the Small 
Industry” 

Thomas N. McCarter, Jr., Public Service 


Corporation of New Jersey, Newark, New 
Jersey. 

“Productive Power—A Method of Selling 
New Uses for Electric Power to American 
Industry” 

J. M. McKibbin, Jr., and C. B. Stainback, 
Westinghouse Electric Corporation, Pitts- 
burgh, Pennsylvania. 

“Electric House Heating, Pacific North- 
west and South” 

J. H. Polhemus, Portland General Electric 
Company, Portland, Oregon, and J. M. Bar- 
ry, Alabama Power Company, Birmingham, 
Alabama. 

“More Power to America” 

W. V. Merrihue, General Electric Com- 
panv, Schenectady, New York. 

(This is a critical appraisal of the results 
of a new load-building technique after a year 
of testing in the field.) 

“Postwar Labor Trends” 

H. K. Breckenridge, West Penn Power 
Company, Pittsburgh, Pennsylvania. 

“Progress of Rural Electrification in the 
United States” 

G. C. Neff, Wisconsin Power & Light 
Company, Madison, Wisconsin. 


At this convention, Mr. Kellogg, who 
has served the institute as president for 
the last ten years, announced his retire- 
ment from that office and from active 
business. Grover C. Neff was elected 
president as successor to Mr. Kellogg. 
Mr. Neff is president of Wisconsin 
Power & Light Company, and has long 
been active in electric utility industry 


affairs. 
—R. S.C. 





Atomic Possibilities for Public Services 


Major Topic at EEI Convention 


, I ‘HE first postwar annual gathering 
of men of the electric industry at 


the meeting of the Edison Electric Insti- 
tute—held at the Waldorf-Astoria hotel 
in New York city early in June—gave 
opportunity for the presentation of au- 
thoritative statements about atomic en- 
ergy and the possibilities of its use by 
utilities in electric generating plants. 
The papers which were read touched 
upon many phases of this question, which 
are of especial interest to operating and 
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management executives in the utility in- 
dustry, The entire second general session 
of the meeting was devoted to considera- 
tion of “Atomic Energy for Public Serv- 
ice,” as discussed in these papers. 
Under the title “Basic Ideas Under- 
lying the Utilization of Atomic Energy,” 
Dr. Kenneth H. Kingdon, in charge of 
nuclear research, General Electric Re- 
search Laboratory, Schenectady, New 
York, outlined the fundamental physics 
of a uranium power pile, and touched 
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upon some of the problems requiring 
solution. Among the most important of 
these problems, the speaker said, is the 
operation of the pile at the higher tem- 
peratures needed for power generation. 
Others mentioned are connected with 
efficient use of raw materials and of op- 
eration of the pile for prolonged periods 
without shutdown. These problems, in 
the opinion of Dr. Kingdon, are difficult, 
but do not seem insuperable. 


HE subject of “Engineering As- 

pects of Atomic Power” was dis- 
cussed by Harry A. Winne of the Gen- 
eral Electric Company, Schenectady, 
New York. Showing his audience 6 il- 
lustrations of proposed power systems, 
utilizing atomic energy, Mr. Winne 
pointed out that these are only a few of 
the large number of variations which 
could be conceived. Each of these poses 
difficult problems for the engineers. 
Three distinct and seemingly permanent 
limitations, he said, which control not 
only the design but the field of applica- 
tion of atomic power plants, are: the 
necessity for shielding various danger- 
ous radiation ; the high cost of fuel; and 
health hazards. 

Touching upon the effect of national 
and international policy upon atomic en- 
ergy, Mr. Winne said that the Interna- 
tional Atomic Development Authority, 
proposed by our State Department, 
would own all fissionable material. The 
proposed Atomic Energy Commission, 
to be set up under the McMahon Bill, 
would have the power to issue licenses 
for the use of fissionable material for in- 
dustrial purposes, in addition to use for 
research and development. 

The address on “Nuclear Research in 
General Electric,” by Dr. C. G. Suits, 
vice president of that company, stated 
that electrical manufacturing companies, 
with their long experience and impres- 
sive technology in power production, will 
take a leading part in the atomic power 
problem. Atomic energy, he noted, has 
exerted more influence on the planning 
of research in GE than any other single 
factor. 

“Careful assessment of this task has 


shown that the development of eco- 
nomical atomic power will not come 
about as a simple by-product of the 
atomic bomb,” Dr. Suits said, adding that 
a great deal of research must be done to 
arrive at an answer which will be of 
practical interest to users of prime 
movers. 


H* organization has laid out a long- 

range program of nuclear research 
along two main lines: First, an explora- 
tion of new types of nuclear reactions, 
with recently developed electron acceler- 
ators, and, second, an investigation of 
nuclear fission for its power production 
possibilities. 

Turning to the possibilities of ura- 
nium piles for generation of power, Dr. 
Suits said that much additional informa- 
tion will be required before practical and 
economical piles can be built. Reminding 
his audience of difficulties encountered in 
developing the mercury boiler-turbine 
system, Dr. Suits found similar condi- 
tions now existent. Much detailed knowl- 
edge about materials of construction of 
piles must be found, he stated. 

“Research and development engineers 
and scientists privileged to work on this 
problem have a fascinating opportunity, 
seldom matched in the history of tech- 
nical developments. Their great enthu- 
siasm for the work and their confidence 
in its ultimate usefulness to mankind are 
sufficient reasons for optimism concern- 
ing the final success of atomic power 
plant development,” Dr. Suits concluded. 

As would be natural in a discussion of 
a subject so essentially scientific, these 
papers were, in the main, highly techni- 
cal. In general, most of the speakers ap- 
peared in agreement upon certain main 
points, and, among those which were 
noted, these may be mentioned : 

1. To make an accurate analysis of the 
economics of atomic fuel, on the basis of in- 
formation available today, is evidently im- 
possible. 

2. A great variety of problems have to be 
met and solved, before practical application 
of atomic energy for electric power produc- 
tion can be accomplished. 

3. Research and exploratory work, ex- 
tensive in scope and intensive in nature, will 
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have to be carried on to arrive at practical 
results. Considering the multitude of tech- 
nical angles to be studied, this work may 
well take a period of several years. 

Not only will this research require 
time but, together with engineering and con- 
struction work which will be involved, it 
will be expensive. 

5. The complications connected with the 
atomic bomb in respect to international re- 
lations, and the outcome of proposed con- 
gressional legislation for controls over the 
use of fissionable materials, are both factors 
which will have an important bearing upon 
future developments looking to the use of 
atomic energy as a fuel for the electric power 
industry. 


A to the part which the electric utility 
industry will play in these devel- 
opments, several! pertinent observations 
were made in the paper read by Dr. J. C. 
Parker, vice president, Consolidated Edi- 
son Company of New York, Inc., en- 


titled, “A Utility Man Looks at Atomic- 


Energy.” At the beginning, he noted that 
there are “certain exaggerations which 
have come into popular expression” 
which may easily deter sound develop- 
ment. Among these exaggerations he 
mentioned the impression that has been 
created that “atomic energy will supply 
the needs of a hitherto power-starved 
world.” As to this, he said : 


Conventional fuels exist or can be made 
available from known resources in most 
parts of the world. Where the economy of 
an area has, with sufficient economic incen- 
tive, called for the use of energy, all that 
has been necessary has to dig or to 
drill for fuel, to import fuel or to dam 
streams, and to build power plants. 

So far as concerns this country, the proved 
coal reserves are estimated to be adequate 
to the present power demands for the next 
fifteen centuries. Here, at all events, energy 
starvation is not imminent. Whatever may 
be said as to the physical difficulties of trans- 
porting solid and liquid fuels into some areas, 
in the main, any barrier that exists is pri- 
marily an economic one largely resulting 
from a thin general economy stemming from 
causes quite different from energy unavail- 
ability. 


Another exaggeration to which he re- 
ferred is the “somewhat emotional 
broadcasting” that, as Watts’ improve- 
ment of the steam engine ushered in the 
industrial revolution, so the atomic revo- 
lution—through power processes and al- 
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most solely through power development 
—is to bring about a second great indus- 
trial revolution. As to this he com- 
mented : 


Without for one minute attempting ad- 
versely to prejudge the contributions that 
atomic energy can make in this direction, it 
might be well to bring into its proper per- 
spective the contribution that the power arts 
have made to the industrial development of 
the past century and a half. 

Clearly without mechanical power the ma- 
chine age could not have come into existence. 
It is sometimes forgotten, however, that the 
machine had at least an equal indispensabil- 
ity in our present type of industrial develop- 
ment... . Partial or full automatization of 
industry has been the outstanding element in 
bringing about the machine age—not to over- 
look the corporate form of enterprise and 
the processes of mass distribution and sales. 

Watts’ improvement of the steam engine, 
the development of water powers, notably in 
the earlier years in this country in New 
England, the invention of electrical ma- 
chinery and systems of transmission and dis- 
tribution have, of course, contributed to our 
economic development as it stands today... 

The problem here obviously becomes an 
economic one. If exceedingly low-cost en- 
ergy can be produced by any new process, 
certain forms of utilization will be more 
fully warranted economically. In those in- 
dustries, however, in which the cost of pow- 
er represents only a few per cent of the total 
cost of production, it is evident that no new 
process of energy production, were it to be 
entirely without cost for the energy, signifi- 
cantly could affect economic expansion. 


R. PARKER then pointed out that we 
have had, for scores of years, 
highly developed systems of energy pro- 
duction and distribution. And, what is 
more important, an industrial economy 
has been built up taking full advantage 
of our energy production processes. 
These things being accomplished facts, 
he said that 
. it is not to be expected, whatever may 
happen in other fields, that power produc- 
tion from atomic sources will usher in a 
second industrial revolution. It well may be, 
however, that in certain segments of the 
economy newer processes of energy produc- 
tion may be a stimulus to growth and devel- 
opment. 


Then the speaker made these lucid and 
pertinent observations as to the changes 
which may and may not be looked for in 
electric systems as a result of the possi- 
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ble use of atomic energy for fuel, and 
suggested the need of inquiry as to the 
source of the economics that are en- 
visioned from this new power source: 


If we are right that our analysis in the 
main must be made in economic terms, we 
might go a little further and inquire as to 
where the economies of atomic energy pro- 
duction will be found. Nothing that has inn 
said to date indicates that we may look for 
systems of transmission and distribution aris- 
ing from atomic power plants, as such, dif- 
ferent from what we have today. The bulk 
of the investment of human labor and of 
materials which makes the capital structure 
of our electric systems is to be found pre- 
cisely here. Atomic energy then cannot be 


expected to bring about any saving in the 
dominant element in our electric power sys- 
tems. 

Moreover all of the servicing costs which 
find themselves in the commercial processes, 
sales effort, accounting, administrative, and 
executive expense and in the maintenance of 
our distribution systems clearly will remain 
substantially unchanged. 

At the powerhouses themselves there is 
no hint that atomic energy will change the 
so-called electrical galleries or the switch- 
yards. Indeed there are even some possibil- 
ities of atomic energy development that may 
utilize the present turbo-generators. No se- 
rious suggestion in any event has been made 
that we shall be able to dispense with gen- 
erators and turbines of sorts though we may, 
under some of the atomic possibilities, re- 


JULY 4, 1946 





PUBLIC UTILITIES FORTNIGHTLY 


place present ones with others presumably 
representing substantially the same capital 
costs. 

If, on the other hand, steam cycles re- 
main, the present capital investment in turbo- 
generators and their associated equipment or 
new investment in partial replacement of 
present units will be in the capital structure. 

About all that is at present clearly in 
prospect is that an atomic pile with its han- 
dling equipment may replace our conven- 
tional boilers and fuel and ash facilities. This 
at least is a fair working hypothesis for our 
preview. 

The economies that may take place back of 
the turbo-generator then are the principal 
hope of economic betterment by the devel- 
opment of atomic energy. These economies 
may be of great significance within the boiler 
room while at the same time it is too much 
to expect that they will radically modify 
the over-all industrial structure of society. 
They may, of course, be significantly worth 
pursuing. 

It is trite to suggest that the cost of heat 
production for use in a turbine—whatsoever 
the medium—is made up of capital costs and 
operating costs. Unfortunately, a great deal 
of the popular discussion overlooks every- 
thing but the cost of the fuel itself. 


FTER dwelling upon certain techno- 
A logical aspects of such installations 
and problems, which may arise incident 
thereto, Dr. Parker expressed this 
thoughtful opinion relative to the con- 
tribution which the utility industry can 
make to atomic energy developments : 

As this industry in the past has not only 


It is important that at the earliest possible 
date a program be established for the freer 
dissemination of all knowledge that is avail- 
able in this new field. This is not a matter of 
interest to the public utilities alone or even 
primarily to the public utilities. Despite cer- 
tain practical necessities at some times and 
in some areas, secrecy is fundamentally ab- 
horrent in our social and economic relations. 
It is particularly dangerous when the secrets 
are entrusted to a relatively small group 
within a government. Indeed the question 
fairly may be raised whether there is greater 
risk in a somewhat too free dissemination of 
knowledge which may benefit a possibly hos- 
tile foreign power than there is in withhold- 
ing too much information internally from all 
the people and entrusting it to a selected few 
within the government. 

Whatever may be said as to the propriety 
of reticence on the part of individuals as 
to their private knowledge, there is a se- 
rious question as to the desirability of a gov- 
ernment, by its own act, restricting to a small 
group of individuals knowledge which might 
benefit all the people and which for its full- 
est application requires the collaboration of 
all who can effectively contribute their ex- 
perience and their resources. It is therefore 
a matter for gratification that there is prom- 
ise of “declassification” of some restricted 
data in the near future. . 

It is suggested that " resourcefulness ad- 
dressed to the minimizing of centralization 
and control, rather than to a highly elab- 
orated centralized control, might secure the 
blessings of safety while at the same time 
retaining the advantages of widely dissemi- 
nated initiative. 


peng Apel lh = 0 age 0s Poe | poe the standpoint of the public util- 
met but welcomed and actively ee ear: . 
improvements in the power arts, so it may ity industry and its “use of atomic 


fully be expected, to the extent allowed, energy under minimal controls,” it was 
vigorously to bring forward any possibilities the opinion of Dr. Parker that certain 
offered by nuclear processes. considerations clearly would promote the 


Indeed it seriously may be questioned : as ayy, is 
whether the fullest power possibilities of earliest possible en ne On this 
this new technique can as speedily or as fully point he commented : 


be developed without the collaboration of 
this industry. Without wishing for one mo- 
ment to arrogate to ourselves all knowledge, 
it may fairly be claimed that the extensive 
experience, both in volume and in time—eco- 
nomic, commercial, and technical—repre- 
sented within the industry can make a valu- 
able contribution to the application of atomic 
energy to the service of the nation and that 
nowhere else can such a group of experi- 
enced people, backed by a fund of factual 
knowledge, be found. 


There are difficulties, the speaker said, 
which, for perfectly understandable rea- 
sons, retard the initial collaborative ef- 
fort of the industry, and he noted: 
JULY 4, 1946 


A representative of an industry associa- 
tion, testifying before the special Senate 
committee on February 18th of this year, 
stated the conviction that whatever net eco- 
nomic advantage results from the use of 
atomic energy in central power development 
should be required to be passed on to the 
consumers. This means that after due con- 
sideration of developmental cost the con- 
suming public should be given full advan- 
tage of any by-product stemming from an 
enormous wartime development conducted 
at public expense. It does not mean that the 
introduction of atomic energy into our dis- 
tribution systems should be used in a dis- 
criminatory way as an instrument for forc- 
ing ideological philosophies. License to op- 
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erate should be conditioned only on the re- 
quirement of transmission of the benefits to 
the ultimate consumers, the observation of 
all requirements for the protection of indi- 
viduals against the inherent dangers in the 
process, and the safeguarding of national 
security. 

Necessary personal and national safe- 
guards properly should be established and 
rigorously maintained by such central gov- 
erning commission as is set up; the transfer 
to the customer-public of the economic bene- 
fits most wisely will be insured under our 
present accustomed method of regulation on 
the local level. 

The sound introduction of atomic sources 
into the electric power field will be promoted 
as the extent of generally available knowl- 
edge is increased. Any real advantages will 
zealously be prosecuted by the utility enter- 
prises of the country, public and private 
alike. Unrealistic exaggeration of the bene- 
fits will be harmful rather than helpful, and 
anything remotely resembling forced adop- 
tion will fall short of its purposes. 


At the close of his address, Dr. Parker 
left with his audience this penetrating 
observation upon what he termed the 
“Number One question” in connection 
with atomic energy : 


If the pattern of national defense or of 
international security requires the produc- 
tion, segregation, and accumulation of large 
quantities of explosible fissionable materiai, 
power development may, as suggested in the 
bill now before the Senate, become definite- 
ly a by-product of a main nonrevenue pro- 
duction function. Squarely here we find our- 
selves faced with a problem of cost alloca- 


tions, the answer to which will be found with 
difficulty and certainly only after we have a 
fuller perspective of whether the world can 
live in peace or whether it is hell-bent on 
blowing itself to pieces. This still remains 
the Number One question in connection with 
atomic energy. To the people of this coun- 
try and of the world, however attractive 
cheap power as a more or less subsidized 
by-product, the necessity for a principal de- 
structive product for killing off one another 
is too great a price to pay. 

In our thinking as to atomic power sources 
then I feel warranted in saying that power 
development must stand on its own feet or 
alternatively that we shall have to look to 
the future with misgivings as to the fitness 
of the human race for survival. Despite the 
difficulties of this transcendent question I am 
not a pessimist. I mean simply to say that it 
is vastly more important than any minor 
question of the cost and plentifulness of 
power production and the more likely of ra- 
tional solution as it is kept free from un- 
necessary secondary purposes. If we fail in 
the major problem of international security 
all that we can do in developing power more 
plentifully will be as the tinkling of hollow 
brass. 


This subject of atomic energy being so 
definitely of scientific nature, one is im- 
pressed in reading these papers presented 
at the EEI meeting that they should af- 
ford the electric power industry a fairly 
comprehensive suggestion of the com- 
plexities to be met in establishing and 
carrying out a sound program for its use 
in beneficial service to the public. 

—R.S.C 





Rates Should Cover All Costs Declares 
Indiana Utilities Commissioner 


T the annual convention of the In- 
diana Gas Association, held May 
9th and 10th at French Lick Springs 
hotel, French Lick, Indiana, Leroy E. 
Yoder, chairman of the public service 
commission of Indiana, addressed the 
members of the association on present 
trends in utility regulation. 

Mr. Yoder observed that the day of 
long-drawn-out hearings, particularly in 
rate matters, is past. Rate adjustments 
are now being made through voluntary 
negotiations between the utilities and the 


commission, indicating “a healthful trend 
in the right direction.” A study of court 
decisions in rate cases, he said, indicates 
that no simple, self-executing formula is, 
nor can be, available. Present require- 
ments demand a scrutiny of past and 
present facts rather than assumptions 
and theories. Continuous analysis of the 
rate-making elements (such as capital 
and operating costs, depreciation, reve- 
nues, profits, and rates of return) and 
prompt action by commissions, based 
upon such continuing analysis and scru- 
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tiny, are taking the place of long, tire- 
some proceedings and litigation. 


LM phentcare where rates have become 
unworkable and obsolete are no 
longer acceptable to the rate-paying pub- 
lic, the utilities, nor the commission. 
While the public’s principal interest is to 
obtain utility service at the lowest possi- 
ble cost consistent with that service, it 
should be willing to pay the full cost 
thereof. In determining what this full 
cost is, there must be included, not only 
the daily expense, but also all taxes as- 
sessed by the public, proper deprecia- 
tion allowance in order that the invest- 
ment may be kept intact, and a return 
upon the investment which will approxi- 
mate the rate of return of businesses with 
similar hazards. Mr. Yoder said: 

We of the Indiana commission sincerely 
appreciate your willingness to codperate with 
us. We believe that regulation which regu- 
lates the least is the best. Your conduct as 
utilities in Indiana, with few exceptions, has 
been such that we have not needed to exer- 
cise those powers delegated to us by the legis- 
lature. We believe that it is our sworn duty 
to regulate for, as well as against, utilities. 


regulatory measures is desirable at all times. 

2. We believe laws and regulatory meas- 
ures should be adopted only when there is a 
reasonable probability that the public will be 
benefited. 

3. We believe, as a rule, regulations should 
be predicated upon complaints of utilities or 
the public. 

4. We believe laws and regulations should 
be restraints and when they pass beyond 
this boundary they destroy executive ability. 

5. We believe regulation which stifles 
initiative in furnishing a new and better or 
cheaper service is objectionable. 

6. We believe laws and regulatory meas- 
ures should at no time invade the province 
of management. 

7. We believe rates at no time should be 
permitted to be less than something more 
than the “out-of-pocket” cost and at no time 
more than the full cost, which includes a 
reasonable return upon the investment. 

8. We believe the public should be willing 
to pay the full cost of service. 

9. We believe that the theory that govern- 
ment officials are more competent to pass 
upon policy and administrative details in 
connection with managerial affairs is not 
sound. 

10. We believe that utilities should be 
regulated to the fullest extent required by 
the public interest and no more. In which 
case there can be no complaint that the same 


is not “fair and impartial” and that there 
In closing, Mr. Yoder laid down the —_‘4as been an inequality of treatment. 
following 10 cardinal principles which These 10 “cardinal principles,” as set 
the Indiana Public Service Commission forth by Chairman Yoder, indicate what 
subscribes to, from which trends can be appears to be a practical approach to the 
measured in regulation, as far as the In- various steps in utility regulation. Does 
diana commission is concerned : this, perhaps, suggest a trend in the point 
1. We believe a minimum of laws and of view of state commissions? 
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The March of 


Events 


Interior Releases Report 


AT report looking toward full 
development of water resources of one of 
America’s mightiest rivers and expansion of the 
agricultural and industrial frontiers of the na- 
tion in seven southwestern states was released 
on June 17th by the Department of the Interior. 

Approved by Acting Secretary of the Interior 
Oscar L. Chapman, the report sets forth op- 
portunities for broad-scale resource develop- 
ment for the Colorado river basin which would 
provide irrigation for thousands of acres of 
arid land, generate power for farms and in- 
dustry, eliminate the danger of devastating 
floods, and provide other benefits for the 
people in its basin. 

The report was prepared under the direction 
of the Bureau of Reclamation in codperation 
with other agencies of the Department of the 
Interior and branches of Federal and state gov- 
ernments. It presents an “inventory” of 134 
potential multiple-purpose projects designed to 
provide maximum use of Colorado river 
waters. 

In compiling this list of projects the bureau 
worked closely with the seven states which lie 
wholly or partly within the Colorado river 
basin, and included projects in which the states 
are primarily interested. There is not sufficient 
water available in the Colorado river system, 
the report stated, to permit development of all 
the potential projects listed and to provide for 
full expansion of existing and authorized proj- 
ects. Therefore it will be necessary for the 
states to make an allocation of available water 
among themselves. This allocation will partly 
determine the selection of projects for develop- 
ment. 

In approving the report, the Acting Secretary 
authorized Commissioner of Reclamation 
Michael W. Straus to submit it for review 
and comment to the governors of Arizona, 
California, Colorado, Nevada, New Mexico, 

tah, and Wyoming, and to the Secretary of 
War. The comment and recommendations of 
these officials will be presented, along with the 
report, to the President and later to the Con- 
gress. 

The report contemplates that the water re- 
leased for irrigation would be used also to 
generate power needed for irrigation pumping, 
rural electrification, and in stimulating de- 
velopment of mineral and other natural re- 
sources in which the region abounds. It is 


estimated that the power-generating capacity 
of the potential projects in the basin will be 
more than 3,500,000 kilowatts. 

The report on the Colorado river is the third 
of such reports prepared by agencies of the 
Department of the Interior, under the direction 
of the Bureau of Reclamation, on major river 
basins in the West. The first, approved by the 
Congress in 1944, outlined a broad-scale de- 
velopment plan for the Missouri river basin, 
under which construction was begun last May. 
The second deals with the Central valley basin 
in California. 

Copies of the report also will be submitted 
for review to the Department of Agriculture, 
the Federal Power Commission, and the Corps 
of Engineers, War Department, as members 
of the Federal Inter-Agency River Basin Com- 
mittee. 


Codperatives’ Stock May Be 
Frozen 


HE House Appropriations 

recommended on June 13th that all assets 
of the Tennessee Valley Associated Codpera- 
tives, Inc., be held intact pending a congres- 
sional decision on its future. The committee 
said it was a “very involved problem,” of 
whether the corporation should be liquidated, 
continued as a Federal activity, or divested of 
Federal control. 

The corporation was formed in 1934, under 
Tennessee laws, to administer funds granted 
to the state by the Federal Emergency Relief 
Administration for organizing and financing a 
chain of self-help codperative enterprises for 
low-income families and for carrying on edu- 
cational work in the codperative field. 

Directors of the Tennessee Valley Authority, 
acting as individuals, were the first members of 
the TVAC board, but its present directors have 
no connection with the TVA 

At present, the committee report said, the 
corporation owns preferred stock in local co- 
Operative enterprises valued at $33,825 and has 
outstanding loans to coGperatives amounting to 
$224,890, which are valued at only $114,890. 


Coinmittee 


FPC Authorizes Construction 


HE Federal Power Commission last month 
authorized Panhandle Eastern Pipe Line 
Company to construct and operate additions 
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to its main gas transmission system extending 
from Texas to Michigan. The facilities, desig- 
nated as Group A in the company’s recent ap- 
plication, were proposed for completion in 1946 
as part of a 2-year construction program. Esti- 
mated cost is $6,216,000. Designed pipe-line 
capacity will be increased from 383,000 mcr 
to approximately 393,000 mcr daily. 

The facilities scheduled for construction dur- 
ing 1946 are designed to make available addi- 
tional volumes of gas to meet increased market 
demands, particularly upon the eastern end of 
the company’s system, the company stated. 
Temporary authorization to construct and op- 
erate a portion of the proposed “Group A” 
facilities was issued by the commission on 
April 5, 1946 

Public hearing was held on May 13th to 17th, 
inclusive, at which the Kansas State Corpora- 
tion Commission, Indiana Public Service Com- 
mission, city of Detroit, Michigan-Wisconsin 
Pipe Line, Central Indiana Gas Company, In- 
diana Gas & Water Company, Inc., and a num- 
ber of coal and labor interests were allowed to 
intervene in the proceedings. 


Power Lines Offered for Sale 


T= War Assets Administration is offering 
about 117 miles of government-owned elec- 
tric power transmission lines and appurtenances 
in Arkansas and Missouri for sale. 

The lines are located on rights of way 
secured under perpetual easements and extend 
from Walnut Ridge, Arkansas, to Pumping 
Stations 7, 8, and 9-A on the Big Inch and Little 
Inch pipe lines, located near Egypt, Arkansas, 
Fagus, Missouri, and Oran, Missouri, re- 
spectively. 


Chief Justice Named 


ooo Truman nominated Secretary Fred 
M. Vinson on June 6th to be the Chief Jus- 
tice of the United States. At the same time 
the President named John W. Snyder, the Re- 
conversion Director, who is a former St. Louis 
banker, to be Secretary of the Treasury. 

The President said the Office of War Mobili- 
zation and Reconversion would be ended with 
the confirmation of Mr. Snyder. Most of the 
agency’s business would be wound up by then, 
he added, and most of its functions would be 
allowed to lapse, but others would be carried 
on by Chester Bowles as Director of Economic 
Stabilization. 

Mr. Vinson, a friend of the President, was 
suggested to him as one who could do much 
to smooth over the discords on the highest 
bench. His congressional experience in adjust- 
ing one faction to another was recalled as a 
distinct asset. 


Merger Approved 


r I ‘HE Federal Power Commission recently 
authorized the Pennsylvania Electric Com- 
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pany, Tohnstown, Pennsylvania, to acquire all 
the utility assets and to assume certain liabilities 
of the Pennsylvania Edison Company, Altoona, 
Pennsylvania, for a cash consideration of $42,- 
451,000. The Pennsylvania Public Utility Com- 
mission also has approved the merger. 
Financing will be through issuance and sale 
by Pennsylvania Electric (Penelec) of $23,- 
500,000 first mortgage bonds, 101,000 shares of 
cumulative preferred stock, $5,000,000 of 10- 
year serial notes, 68,843 shares of $20 par 
value common stock, and cash on hand. 
Penelec and Pennsylvania Edison (Pened) 
are subsidiaries of Associated Electric Com- 
pany and operate in contiguous territories. 
Their electric systems are interconnected and 
can be operated as a single codrdinated unit. 
The plant account of Pened contains an esti- 
mated $13,459,522 in excess of original cost. It 
is proposed as a part of the merger transaction 
that this company dispose of $4,073,683 by 
charges to Account 270, Capital Surplus, and 
$240,000 to Account 252, Reserve for Amortiza- 
tion of Electric Plant Acquisition Adjustments, 
leaving a balance of $9,145,839 of estimated 
excess of original cost to be transferred to 
Penelec. Penelec proposes to amortize the 
$9,145,839 over a period of fifteen years. 


New Rates Effective 


N™ rate schedules for the Ohio Fuel Gas 
Company, Columbus, Ohio, applicable to 
wholesale sales of natural gas for resale and 
representing an estimated reduction of more 
than $700,000 yearly based on 1945 operations, 
have been declared effective by the Federal 
Power Commission. The new rates would take 
effect as of May 15, 1946, and were said to be 
the result of proceedings started by the FPC 
in 1942. 

Ohio Fuel Gas Company, in addition to 
renderine natural gas service at retail in the 
state of Ohio, transports and sells natural gas 
in interstate commerce for resale for ultimate 
public consumption for domestic, commercial, 
industrial, and other uses. Approximately 20 
per cent of the company’s sales are subject to 
the jurisdiction of the commission, according 
to the memorandum opinion and order recently 
issued. The rate reductions were arrived at by 
agreement with representatives of the company 
following a field investigation by the commis- 
sion’s staff. 


Gas Exportation Continued 


HE United Gas Pipe Line Company has 
been authorized to continue the exportation 
of natural gas from the United States to the 
Republic of Mexico under a revised contract 
with Compania Mexicana de Gas, S. A., the 
Federal Power Commission announced last 
month. 
Deliveries of gas are to be made at the inter- 
national border near Roma, Texas, and are 
limited in the commission’s order to 31,275,000 
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cubic feet per day, the present capacity of Com- 
pania Mexicana’s pipe line. Compania Mexi- 
cana sells the gas in Monterrey, Mexico. A 
proposed contract between the two companies 
provides for the payment by Compania Mexi- 
cana for gas purchased from United Gas Pipe 
Line at the rate of 5 cents U. S. currency per 
thousand cubic feet. 

The facilities used by United Gas Pipe Line 
Company in the exportation of natural gas also 
are used for deliveries to the town of Roma, 
Texas, of approximately 3,000,000 cubic feet 
per year. The continued exportation of gas 
does not impair the ability of United Gas Pipe 
Line Company to render adequate service at 
reasonable rates to its customers in the United 
States, the commission stated in its order. 


Rate Hearing Postponed 


pRssumertes of the hearing to determine the 
reasonableness of interstate wholesale 
electric rates charged by Pennsylvania Water 
& Power Company and Susquehanna Trans- 
mission Company was postponed from June 
19th to September 4th, in the commission’s 
hearing room, Washington, D. C., in a Federal 
Power Commission order made public on June 
14th. Postponement was requested by the coun- 
sel for FPC staff and has been agreed to by 
counsel for all participants. 

The hearing opened Aoril 15th in Washing- 
ton and continued until May 7th, at which time 
it was recessed until June 19th. 

The investigation of the Pennsylvania Com- 
pany’s rates was instituted as a result of peti- 
tions filed by the Maryland Public Service 
Commission and by counsel for the mayor and 
city council of Baltimore, Maryland, county 
commissioners of Baltimore county, Maryland, 
Bethlehem-Fairfield Shipyard, Inc., and Rust- 
less Iron & Steel Corporation. Later the in- 
vestigation was enlarged to include the rates 
subject to FPC jurisdiction charged by Susque- 
hanna Transmission Company of Maryland. 


Approves Lake Seaway if U. S. 
Controls 


Ayor Kelly of Chicago recently told mem- 

bers of the Great Lakes Harbors Asso- 
ciation, strong advocates of the $600,000,000 St. 
Lawrence seaway project, that he is opposed to 
making Lake Michigan an international body 
of water and that he is also opposed to restrict- 
ing further discussion of lake water diversion 
through the Chicago river to international 
arbitration. 
_ Both of those provisions were incorporated 
in the St. Lawrence seaway measure now be- 
fore the Senate, with approval of its Foreign 
Relations Committee. The committee, however, 
has indicated approval of an amendment offered 
by Senator Lucas, Democrat of Illinois, which 
would nullify the provisions referring diver- 
sion of water through the Chicago river to an 


international body. Association officials have 
stated they approve of the amendment. 

Mayor Kelly’s statement was read to the as- 
sociation at the final session of its 2-day meet- 
ing in the Palmer House, Chicago, by Philip 
Harrington, city transit authority head. Kelly 
said he favors the seaway project except for 
those two provisions, which, he said, “should 
be removed before passage.” 

The association criticized both the Depart- 
ment of Justice and the Interior Department 
for recent actions questioning state titles to 
tidelands and other submerged lands, and said 
that such action injures municipal programs to 
develop port or terminal facilities. 


Company Files Plan with SEC 


J gp mipre Gas Storace CoMPANY, organized 
last month to develop Michigan fields for 
the storage of natural gas during the summer 
season, filed on June 13th with the Securities 
and Exchange Commission a proposal to issue 
200,000 shares of $100 par value common stock. 

Michigan Gas was joined in the application 
by Consumers Power Company, which will 
purchase the natural gas during the winter 
months to meet its day-to-day requirements. 
Michigan Gas also will sell to other public util- 
ity customers, if any, and will purchase natural 
gas from Panhandle Eastern Pipe Line Com- 
pany at a high load factor. 

Of the 200,000 shares of common, only 80,000 
are to be issued initially, with the remaining 
shares being issued as additional funds are re- 
quired. Of the original offering, Michigan Gas 
proposes to sell 20,000 shares to Panhandle for 

,000, to issue to Consumers a number of 
shares in exchange for properties, and to sell 
the balance to Consumers. 

When additional stock is issued, the appli- 
cants stated, it will be subject for thirty days 
to preémptive rights. Consumers is obligated, 
under terms of a contract, to subscribe to the 
remaining authorized capital stock not sub- 
scribed to by Panhandle, to the extent required 
to carry out the development plan. 


Power Ship Aids Manila 


LS eeathneg Manila will be dependent for 
some time on a strange looking ship to 
supply a large part of its electric power needs. 
The 7,500-ton vessel, which resembles a barge, 
is actually a preassembled turbo-electric station 
designed in New York and built in Pittsburgh. 
It reached Manila in October, 1945, after being 
towed on a 107-day trip from New Orleans. 
Since the Japanese did a pretty thorough job 
of wrecking power stations in the Philippines, 
Manila was helped out for a while after it was 
liberated with electricity supplied by two de- 
stroyer escorts and some other small engine 
units until the United States Army’s prefabri- 
cated power plant ship, the /mpedance, arrived. 
The power ship produces about 20,000 kilo- 
watts, and because of the high transmission 
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voltage vessels that tie up alongside must be 
carefully ground to avoid a possible lethal 
charge. 


Court Refuses to Issue Order 


HE U. S. Supreme Court last month re- 
fused to issue an order making effective 
immediately an Interstate Commerce Commis- 
sion order changing class railroad freight rates. 
The ICC directed a 10 per cent increase in the 
North and East and a 10 per cent reduction 
in the South. 
Nine states and 33 railroads opposed the ICC 


order in suits which were dismissed May 27th 
by a special 3-judge Federal court in Utica, 
New York. The court at the same time granted 
a 60-day stay for the filing of appeals in the 
Supreme Court. 

The government appealed from this stay or- 
der, asking the Supreme Court to vacate it. 
The high tribunal rejected that request on June 
10th with a simple announcement of denial. 
Hence the stay order continued in effect. 

States opposing the ICC order were New 
York, New Jersey, Delaware, Pennsylvania, 
Maryland, Ohio, Indiana, Michigan, and Wis- 
consin. 


Indiana 


Rate Cuts Cited in Report 


8 hymns rate reductions totaling $4,078,000 
have been made thus far in 1946, the larg- 
est slash ever made in utility charges in the 
state, the public service commission reported 
recently to Governor Ralph F. Gates. 

The figure was included in a special report 
of accomplishments of the state commission in 
the year and came as a result of a request last 
February by the governor that savings to the 
public utilities resulting from abolition of the 
excess profits tax be passed on to consumers. 

In addition, the report stressed that collec- 
tions from various sections of the department 
have more than paid for operation of the state 
agency. These included the commerce and in- 
dustry department, for advertising, issuance of 
bonds and securities. Charges in this section 
have amounted to $260,632, or more than $150,- 
000 over the unit’s operating costs. This sur- 
plus goes into the state’s general fund at the 
end of the fiscal year. 

From January Ist to April Ist, the public 
service commission docketed 1,362 formal 
petitions, or almost double the number for any 
previous similar period. Also in that period, 
more than 12,000 filings were handled by the 
commission. Applications for new authority 
were up 25 per cent over the 1945 period, and 
according to Sam Busby, secretary of the com- 
aieen, the total is expected to reach between 
700 and 750. 

The commission’s new service department, 
organized to handle complaints, received 690 in 
the first five months, dealing with territory, 
inefficient utility service, installations, and ex- 
tensions. 


The commission’s engineering department 
has prepared a short history of natural gas in 
the state, beginning with the discovery of nat- 
ural gas at Eaton in 1886-and it outlines de- 
velopment and subsequent depletion of the In- 
diana supply of gas. 

The report also outlines activities of the ac- 
counting department, rural electrification re- 
sults, accomplishments of the utility tariff de- 
partment, and participation by commission ex- 
perts in a Federal probe of natura! gas wastage 
at the source of supply. 


City Pursues Fund Quest 


LEGAL opinion as to whether the Indian- 

apolis city council can take any steps to 
obtain more money from the Citizens Gas 
Coke Utility was sought from the city cor- 
poration counsel last month. 

Herman E. Bowers, chairman of the coun- 
cil’s finance committee, was authorized by the 
council early last month to request such an 
opinion after he said he believed the munici- 
pally owned utility should pay more money to 
the city. 

Mr. Bowers said the action was one phase of 
a general program begun last winter when 
the council decided to determine what reduc- 
tion could be made in all utility rates. 

Mr. Bowers asserted recently that Mr. Kemp 
had informed him the utility in 1945 paid the 
civil city $90,000 and the school city $70,000 
in lieu of taxes. 

The council finance chairman said that while 
he was only “guessing,” he estimated that the 
municipally owned concern should puy $500,000 
to the city. 


5 
Kentucky 


Gas Rate Hearing Set 


INETEEN Kentucky cities may get cheaper 
gas if Petroleum Exploration, Inc., Sis- 
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terville, West Virginia, is unable to convince 
the state public service commission its rates 
are not excessive. 

Commission Chairman Charles E. Whittle 
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said “Petex” was ordered on June 13th to show 
cause why its rates should not be reduced. A 
hearing has been set for July 16th in Frankfort. 
The commission charged that the company’s 
annual report showed it earned more than 17 
per cent during 1944 and 1945 on its present 
rate base. Such a profit i is “unreasonable, ex- 
cessive, and unjust,” the commission said. 


Petex was ordered to open its books to com- 
mission investigators probing the rate struc- 
ture. It also was ordered to file with the com- 
mission before the hearing date, copies of all 
contracts with customers made during the two 
years, itemized lists of all purchases of gas, 
costs, and lists of all sales during 1944 and 1945 
to customers and the prices. 


Louisiana 


House Approves Gas Tax 


HE state house of representatives on June 

1lth overrode its ways and means com- 
mittee and sent on its way to third reading and 
a vote on final passage the proposed excise or 
sales tax of 3 cents per thousand cubic feet on 
natural gas. The tax has been estimated to 
yield $15,000,000 a year, of which three-fourths 
would go to the schools, most of it for teach- 
ers’ salary increases. 


Despite pleas by opponents of the gas tax 
to “stand by the ways and means” committee, 
which unfavorably reported the Lottinger gas 
tax bill the previous day by a vote of 9 to 4, 
the house upheld the minority report approving 
the bill. 

The minority report was signed by two com- 
mittee members who were absent on June 10th, 
as well as by the four members present at the 
committee meeting who there supported the tax 
measure. 


. Nebraska 


Governor Warns Power Firm 


HE Nebraska Power Company was cau- 

tioned on June 10th by Governor Dwight 
Griswold against using its 700 employees in 
the June 11th election. The governor directed a 
telegram to J. E. Davidson, general manager of 
the company, in which his attention was called 
to a section of the Nebraska statutes which 
prohibits coercion of employees. A copy of 
the telegram also was sent to Senator Walter 
Raecke, Central City, chairman of the legisla- 
tive council. 

“In the interest of safeguarding a fair elec- 
tion and of perhaps preventing embarrassment 
to those associated with your company, I re- 
spectfully direct your attention to the Nebraska 
law which prohibits coercion of employees and 
suggest that whatever campaign plans now 
being considered be in conformity with the 


mam of this act,” the governor’s telegram 

“Griswold said his attention had been called to 
the contemplated ‘ ‘widespread use of Nebraska 
Power Company employees in the present 
primary campaign.” 


Municipal Utility Cuts Rates 


Rane of electric service of the city- 
owned Beatrice plant received their sec- 
ond rate reduction in less than a year as a 10 
per cent cut in energy charges became effective 
last month. 

The city council ordered the reduction, it 
was said, because increased output of elec- 
tricity and improved service have cut operat- 
ing costs. 

The reduction will save customers approxi- 
mately $6,000 a year. 


New Jersey 


report received from its staff, the commission 
set July 16th for the opening of hearings on 
arguments by the respondents and any other 
interested persons. 

Allegations in its staff’s report, the commis- 


SEC Starts Inquiry 


Ts Securities and Exchange Commission 
instituted proceedings on June 12th under 
8§ 11(b)(1) and 11(b)(2) of the Holding 
Company Act against the Public Service Cor- 
poration of New Jersey, its subsidiary com- 
panies, and the United Corporation, which 
holds 21.65 per cent of Public Service’s voting 
securities. The action is intended to elicit data 
bearing on the system’s status. 

In announcing the proceedings, based on a 


sion said, indicated that “the operations of 
Public Service and its subsidiaries may not be 
confined to a single integrated public utility 
system, or to a single integrated public utility 
system together with such additional integrated 
utility systems as meet the requirements of § 
11(b) (1).” 
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All the companies, including 9 subsidiaries of 
Public Service, were directed to file their 
answers to the allegations before July 6th. 


State Seizes Gas Plant 


HE state of New Jersey on June 18th 
seized the Paterson gas works plant of the 
Public Service Electric & Gas Company, and a 
few hours later eighty striking employees 
agreed to return to work while seven grievances 
against the utility were being arbitrated. 
There was no interruption of service as com- 


pany executives took over operation of the 
plant pending seizure by the state, which came 
seventeen hours after the workers quit their 
posts. 

The workers are members of the inde- 
pendent Federation of Gas Workers. 

The state took over the plant under provi- 
sions of the recently enacted law giving the 
state department of labor authority to seize and 
operate any utility where a strike threatens 
interruption of service. The principal union 
grievance concerned the discharge of the presi- 
dent, Peter Velduis. 


Ohio 


FPC Authorizes Connection 


OLUMBUS & SOUTHERN OHIO ELEctric Com- 

PANY, Columbus, has been authorized to 
maintain a permanent connection near Lan- 
caster, Ohio, with the Ohio Power Company 
for emergency use only, the Federal Power 
Commission announced recently. 

The emergency connection request was the 
first postwar application under § 202(d) of the 
Federal Power Act. Installation of the connec- 
tion in 1943 was authorized by FPC because 
of wartime restrictions on materials. Follow- 
ing expiration of the war emergency authoriza- 
tion, Columbus & Southern applied for ap- 
proval to maintain the connection in order to 
assure continuity of service to customers in 
any future emergency. 

Maintenance of the connection between the 
companies is conditioned by the requirement 
that the connecting switches shall be kept open 


at all times except during emergencies as de- 
fined in the rules and regulations of the com- 
mission. 

Each closing of the switches shall be 
deemed a use of the connection and such use 
shall be reported to the commission. 

The commission’s order further provided 
that the maintenance of the connection shall 
not affect the status of Columbus & Southern 
Ohio Electric under the Federal Power Act. 


Sanctions Utility Tax 


B Yor council of Lisbon, Columbiana county 
seat, last month sanctioned a monthiy 
utility bill tax of 10 cents for domestic con- 
sumers and one-half per cent for commercial 
consumers, effective August Ist, to provide ad- 
ditional annual revenue estimated at $5,500. 

The tax will be added to water, gas, electric 
light, and telephone bills. 


Oregon 


Plans to End Issue 


Qramer THoMsoN, chairman of the Toledo 
water and light commission, annoynced re- 
cently that the city would take immediate steps 
to settle its controversy with the Bonneville 
Administration and the central Lincoln 
County Public Utility District, so it can pro- 
ceed to establish its own independent municipal 
electric light system. 

To this end, Thomson said, the water and 
light commission would meet with the Newport 
PUD commissioners on June 27th at Newport. 
At that time the PUD would be asked again to 
sell Toledo its distribution facilities in Toledo 
and immediate surroundings. Following the 
PUD meeting the Toledoites hope to meet with 
Bonneville Administrator Raver and negotiate 
a contract for 2,000 kilowatts of federally pro- 
duced power to operate the city-owned system. 

In April the Bonneville Administration an- 
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nounced that it would deny the city power on 
the grounds that Bonneville has an agreement 
with the central Lincoln PUD not to serve any 
communities in its territory except through 
PUD lines. Toledo is one of the PUD’s larg- 
est customers, but has consistently defeated 
all attempts to get it to join the PUD. 


PUD Held Feasible 


REPORT of the state hydroelectric commis- 
sion, released in Salem last month, indi- 
cates that the proposed Marion County Peoples 
Utility District is feasible, but declared that 
definite facts as to whether the district could 
reduce rates could be determined only after 
the value of the existing electric properties 
is calculated. 
The proposed district would embrace 842 
square miles in the western part of Marion 
county with population estimated at 45,668 and 
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assessed valuation of $27,203,668. It would in- 
clude such cities as Aurora, Jefferson, Mount 
Angel, St. Paul, Silverton, Stayton, and Wood- 
burn. Salem is omitted. 

The district is now served by the Portland 
General Electric Company, which has 10,454 
customers in the district, and the Mountain 


States Power Company, which has 1,911 cus- 
tomers in the southern part of the county. 
The report fixed the value of the existing 
electric properties within the district at $2,- 
638,947, but this figure is actual plant invest- 
ment and not the true value. The district would 
use Bonneville power. 


Pennsylvania 


OPA Granted Right to Testify 


T= Office of Price Administration was 
granted permission last month to inter- 
vene in a state public utility commission in- 
vestigation into proposals of the Philadelphia 
Transportation Company to increase fares. 
The investigation was scheduled to begin with 
a series of public hearings in Harrisburg on 
June 25th, 26th, and 27th. 

The commission limited OPA participation 
in the case to determining “what inflationary 
effect, if any, the proposed increase in rates” 
will have on the cost of living. 

PTC is seeking to boost its cash fares from 
the present 8 cents to 10 cents. It also is ask- 
ing that the price of tokens be raised from two 
for 15 cents to four for 35 cents. 

Paul A. Porter, OPA Administrator, in a 
petition filed for himself and Economic 
Stabilization Director Chester Bowles, had 
asked full participation in the commission pro- 
ceedings. 

The state commission order, signed by John 
Siggins, Jr., chairman of the commission, 
pointed out that the Price Stabilization Act 
of 1942 did not affect the authority of states 
and state bodies “to regulate the rates and 
charges of public utilities subject to their 
jurisdiction.” 


Rate Structure Upheld 


r= charged by the Peoples Natural Gas 
Company to 185,000-odd customers in 
Pittsburgh and western Pennsylvania will re- 
main unchanged. The state public utility com- 
mission decided on June 14th that the charges 


are “just” and that the public interest dictates 
that the nine-year-old rate case be closed. 

The commission said it is convinced that it 
could not “properly” order a rate reduction in 
view of the company’s capital structure and 
earnings. 

“Examination of the annual report of Peoples 
for the year 1945 shows $2.020,310 available 
for return” on investment, the state commis- 
sion said. 

“This amount may be too high for use as a 
basis of future forecast by reason of the high 
level of war production obtaining during some 
months of 1945. On the other hand, there may 
be some slight reduction in taxes which would 
offset the reduction in revenue.’ 

Under the law, a return of 64 per cent on in- 
vestment is the maximum allowable. 


Win Right to Run Cabs 


ou war veterans recently were authorized 
by the state public utility commission to op- 
erate the GI Cab Company in McKeesport, 
Duquesne, Glassport, Port Vue, Liberty, Ver- 
sailles, Dravosburg, and Eden Park, and in 
Versailles and North Versailles townships. 

The vote was 3 to 1. Commission Chairman 
John Siggins voted against giving the com- 
pany a certificate. 

The application was protested by trustees of 
the Pittsburgh Railways Company, the Tube 
pd Taxi & Transfer Company, and the Ridge 

ines. 

Pittsburgh Railways withdrew its pro- 
test when the company agreed to run no more 
than 12 cabs. 


Texas 


Uniform Taxi Rate Passed 


HE Houston city council early last month 
passed on final reading the city’s first uni- 
form taxi rate, effective July Ist. The rate 
applies to all taxicabs, white and Negro, op- 
erating within the city limits. Heretofore taxi- 
cab operators fixed their own rates. 
The rate is 35 cents for the first mile, 5 cents 
for each additional one-third mile, and $2 per 


hour for waiting time. No additional charge 
for luggage, children in arms, or three addi- 
tional persons can be made where all enter 
and leave the cab at the same stop. 

Negro cab drivers are still not transporting 
white passengers, and white drivers do not 
transport Negro passengers. 

The city previously has had minimum taxi 
fares, but no uniform fares, W. Clinton Ows- 
ley, utilities supervisor, said. 
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Virginia 


REA Loan Approved 


HE state corporation commission recently 

authorized the Accomack-Northampton 
Electric Codperative to borrow an additional 
$50,000 from the REA. Proceeds of the loan 
will be used to build 40 miles of short lines to 
accommodate an estimated 200 customers. 


Arbitrators Settle Dispute 


wo issues remaining unsettled when the 

Virginia Electric & Power Company and 
the International Brotherhood of Electrical 
Workers signed a new contract last April have 
been settled unanimously by a 5-man arbitra- 
tion board. 

William M. Hepburn, chairman of the board, 
announced the action last month after a ses- 
sion which followed a 2-day hearing. 

On the subject of union security, there will 
be inserted into the contract provision for 
maintenance of membership with a 15-day 
escape clause. 


The board awarded retroactive pay of 62 
per cent on earnings during the period of 
April 1, 1945, through March 31, 1946, to em- 
ployees now covered by the new contract and 
to foremen on the old Virginia Public Service 
ae properties who were previously cov- 
er 

Before the arbitration board the IBEW 
asked a union shop, and the following day the 
company requested that no union security be 
included in the contract other than recognition 
of the bargaining agent. 

When contract negotiations closed, Vepco 
had offered retroactive pay of 5 per cent and 
the union asked 10 per cent. 

The contract was signed in April after the 
IBEW threatened a strike that would have cut 
off power to a large part of Virginia. 

The National Labor Relations Board had 
ruled that 180 foremen of Vepco constitute an 
appropriate unit for collective bargaining and 
were entitled to vote within thirty days on their 
choice of a bargaining representative. 


Washin gton 


CVA Advocate Quits 


ye C,. ASHLEY, Republican state legislator, 
resigned as president of the Washington 
League for the Columbia Valley Authority, and 
as chairman of the CVA Information League 


of Spokane. In resigning from both groups, 
Ashley announced that he would actively sup- 
port Mayor Harry P. Cain of Tacoma, Republi- 
can candidate for the United States Senate, 
who will oppose Senator Hugh B. Mitchell, 
sponsor of the CVA Bill in the Senate. 

“The CVA Bill is dead,” declared Ashley in 
his letter of resignation. “Though I was 
severely criticized foraffiliating with the groups 
in support of this proposed measure, I feel that 
I accomplished a good purpose in bringing it to 
the attention of the public. Now that the CVA 
is no longer a political issue I am dropping out 
of the picture.” 

Proposed hearings on the CVA Bill in the 
Senate have been postponed indefinitely, ac- 
cording to Senator John H. Overton, Louisiana, 
chairman of the Senate Commerce subcom- 
mittee. 


Power Purchase Urged 


ous Grange Grand Master Henry P. Car- 
stensen last month said public purchase 
of the Puget Sound Power & Light Company 
should be completed soon to help insure con- 
tinuance of the Bonneville and Grand Coulee 
$17.50 per kilowatt year power rate. 
“Washington is but one state out of 48,” he 
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told 500 delegates to the annua! grange conven- 
tion, “and if Congress at some future time— 
inspired by the envy of other states which do 
not have our abundant power resources and low 
rates—decides to increase that rate, we may 
find ourselves helpless to prevent it. 

“However, if our public power districts own 
and control these generating facilities, so that 
they are not completely dependent on Federal 
dams for power, they will have a powerful 
lever for preventing such an increase.” 

On public power, Carstensen also urged 
efforts to defeat Initiative 166, which if en- 
acted, he said, would give the power companies 
a “stranglehold on our utility districts.” He 
described it as another version of Initiative 
139, the “let the people vote” measure defeated 
in 1940. 


To Appear in Test Case 


ERMISSION was granted last month for At- 

torney General Smith Troy to appear in the 
PUD test case now pending in the state 
supreme court. 

The case involves the proposed $135,000,000 
purchase of the Puget Sound Power & Light 
Company properties by the Skagit County Pub- 
lic Utility District. 

The case was appealed from the Skagit 
County Superior Court after Judge W. L. 
Brickey issued_a writ of mandamus to compel 
John Wylie, Skagit PUD secretary, to sign 
revenue bonds with which to purchase the 
power company properties. 





The Latest 
Utility Rulings 


Oil Business Not Retainable As Incidental 


To Gas Public Utility 


PETITION by the Arkansas Natural 
A Gas Corporation to review an order 
of the Securities and Exchange Commis- 
sion requiring divestment of subsidiaries 
engaged in the petroleum business was 
denied by the circuit court of appeals, 
fifth circuit. It was held that the com- 
mission had correctly ruled that oil busi- 
nesses were not reasonably incidental to 
the gas public utility system or economi- 
cally necessary or appropriate to its op- 
eration. 

The commission, in simplification pro- 
ceedings relating to the Cities Service 
Company, ordered, among other things, 
the divestment of Arkansas Natural Gas 
Corporation (also a large holding com- 
pany), and in turn ordered the Arkansas 
Natural Gas Corporation to divest itself 
of subsidiaries engaged mainly in produc- 
ing, distributing, and selling petroleum 
and its refined products, retaining only 
its ownership of its main subsidiary, 
Arkansas Louisiana Gas Company. 

The principal business of Arkansas 
Louisiana Gas Company is the distribu- 
tion at retail of natural gas for heat, light, 
and power through 103 distribution 
plants in east Texas, north Louisiana, and 
Arkansas. It also owns gas leases and 
wells and produces, gathers, and trans- 
mits gas, and sells some at wholesale. The 


System 


gas production and transmission facili- 
ties and business were allowed to be re- 
tained as part of the integrated gas util- 
ity system. 

Objection was made that the commis- 
sion declined to say whether it allowed 
producing and transmission facilities to 
be retained because they were part of the 
integrated system or as “other busi- 
nesses” permitted by § 11 of the Holding 
Company Act. The court said it would 
not be material on what grounds if they 
alone were involved. The court con- 
tinued : 


It is because the oil production business is 
carried on in the same territory and under 
the same general management, and to some 
extent by the same crews, it is thought the 
economics and convenience of the operations 
would better justify the retention of the oil 
businesses also if gas production is truly a 
part and not a mere adjunct of the gas utility 
system. We do not think the result contended 
for would follow. Oil production, transmis- 
sion, and distribution is not a public utility 
business under the act. No part of it has 
any place of right in the integrated systems 
set up under the act... . We think the gas 
wells and pipe lines are not necessarily a part 
of this integrated system, though very clearly 
they were proper to be retained as other 
businesses . . . 


Arkansas Natural Gas Corp. v. Securities 
and Exchange Commission, 154 F2d 597. 


e 


Accounting Procedure on Change from Artificial 
To Natural Gas 


Ta Central Illinois Electric & Gas 
Company was authorized by the 
Illinois commission to substitute natural 
gas for artificial gas in the cities of Rock- 
ford and Freeport and the village of Peca- 
tonica. Revised rate schedules, represent- 
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ing a substantial saving to customers, 
were approved and accounting procedure 
was prescribed. The company proposed 
to bear the expense of adjusting cus- 
tomers’ appliances to permit the use of 
natural gas. 
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The original cost of the gas production 
plant rendered unnecessary and no longer 
used and useful is to be removed from 
plant accounts and charged against re- 
serve for depreciation. Cost of removal 
is to be charged to depreciation reserve, 
and this reserve is to be credited for sal- 
vage. The company is to appropriate as 
additional depreciation, either through 
operating expenses or surplus, an amount 
equivalent to tax savings realized as a 
result of the property loss sustained from 
the proposals and to credit the same to 
reserve for depreciation. 

If these entries result in a charge to 
depreciation reserve in an amount in ex- 
cess of the amount of depreciation ac- 
crued with respect to such property, the 
company is to transfer the amount of the 
excess to Account 141, Extraordinary 
Property Losses, and this i is to be amor- 
tized. It was said: 

The commission recognizes that such a loss 
on abandonment is properly to be amortized 
over a period not exceeding ten years, in view 
of the fact that petitioner has in this pro- 


ceeding reduced its rates in an amount calcu- 
lated to absorb the net savings presently esti- 


mated to accrue to petitioner from the sub- 
stitution of natural gas for manufactured 
gas. 


The company had provided a reserve 
for maintenance of gas benches. In view 
of the fact that the company would 
abandon the coke ovens, the benches 
would not be refilled or relined and the 
reserve would no longer be pertinent to 
the affairs of the company. The commis- 
sion said concerning this item: 


Petitioner proposes to transfer the balance 
in the reserve for maintenance of gas benches 
to the Reserve for Depreciation of its gas 
property and should be authorized so to do 
provided that petitioner shall transfer the 
amount in the said reserve for maintenance of 
gas benches as of the effective date of this 
order to its surplus, clearly marking the 
same as a cancellation of charges heretofore 
made to Account 726-1, Maintenance of 
Benches and Retorts, and shall concurrently 
appropriate out of its surplus an equivalent 
amount as an additional appropriation for 
depreciation on its gas property, which pro- 
cedure does not require the authorization, 
consent, and approval of this commission. 


Re Central Illinois Electric & Gas Co. 
(33576). 


e 


Sufficiency of Notice to OPA and Timeliness 
Of Intervention in Rate Case 


OTICE of a proposed rate increase, 
dated January 22nd and given 
January 23rd, was held by the New Jer- 
sey board to be legally sufficient where 
the first effective date of a proposed tariff 
was March 1, 1946. OPA had raised the 
question whether such a notice complied 
with the provision of the Emergency 
Price Control Act that no public utility 
rate should be increased unless thirty 
days’ notice is given, with consent to time- 
ly intervention. The board said: 

The question S the legal sufficiency of the 
notice required by the statute must rest for 
final decision with the courts of competent 
jurisdiction. However, we must, in de- 
termining whether a proposed increase can 
go into effect, find administratively that the 
statutory condition preceding notice has 
been complied with. For our purposes we find 
that the notices did meet legal requirements. 
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We construe the word “make” as contained 
in that law to mean “make effective in fact.” 
On this basis OPA was given thirty days’ 
notice prior to the making of any general in- 
crease in rates. 


OPA, although formally notified on 
January 23rd, did not file a petition for 
intervention until February 26th, leaving 
a period of only two days intervening be- 
tween the filing date and the effective 
date of the rates in question. The board 
said that while it was not entirely clear 
what was meant in the law by the words 
“timely intervention,” the board felt that 
a request to suspend on such short notice 
was unreasonable. It was willing, how- 
ever, to treat the OPA petition as a com- 
plaint against these rates. 

Since the rates were in effect as the law- 
ful rates, the board had no power of sus- 
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pension. Moreover, the burden of proof 
as to their unreasonableness would rest 
upon OPA. 

Other rates would not go into effect 
until June 1st. The effective date of these 
rates was suspended, and it was observed 
that the burden of proof to show that the 
proposed increase was just and reason- 
able rested upon the company. The board 
recognized that all public utilities are 
bound by the present pronouncements of 
law, and that the board should give con- 
sideration to the Federal policy of pre- 
venting inflation, in determining the rea- 
sonableness of proposed increases. The 
board continued : 


7 


How long, however, the Federal govern- 
ment can expect the state regulatory agencies 
to hold the line which has been so badly 
broken elsewhere is difficult to perceive. Dr. 
Knappen testified that the general index of 
prices (being 198 in number) have risen 
about 33 per cent, whereas increases in utility 
rates have risen but 2 per cent. The OPA 
witness also said that to permit increases in 
rates would promote efforts to counterbal- 
ance such increases. The only difficulty we 
— with that statement is that it comes too 
ate. 

The line has already been unbalanced 
and the counterbalancing action is now on 
with respect to increases in rates sought by 
the utilities. 


Re Public Service Electric & Gas Co. et 
al. 


Suspension of Rate Schedule by Commission 


T= supreme court of errors of Con- 
necticut remanded an appeal from 
the superior court in a rate proceeding in 
which the power of the state commission 
to prescribe rates in lieu of those in a 
schedule filed by a utility was questioned. 
The lower court was directed to review 
the commission’s action, giving con- 
sideration to the requirement that a utility 
have opportunity to give assurance of re- 
fund of excess charges before an order 
suspending rates be made. 

The court further ruled that an order 
of suspension would not invalidate 
charges previously collected, nor would 
it bar the utility from continuing to op- 
erate under the suspended schedule, 


where it had given such assurance. 

A necessary implication from this fact, 
the court reasoned, is that the commis- 
sion, having finally determined the proper 
rates to be applied, can make an order 
establishing such rates retroactive to the 
time when the assurance of refund be- 
came necessary to continued operation. 

The court declared that the commis- 
sion was without authority to substitute 
its own schedule for that filed by a utility 
even where no assurance of refund had 
been made, unless and until it had found 
that the rates in the schedule filed by the 
utility were discriminatory or unreason- 
able. City of New Haven v. New Haven 
Water Co. 45 A2d 831. 


e 


Companies Must Seek 


HAIRMAN Maltbie, in a memorandum 
to the New York commission dis- 
cussing the affairs of the Consolidated 
Edison Company, warned that utility 
companies must not delay refinancing in 
order to take advantage of low interest 
rates. The commission approved the 
chairman’s memorandum. 
It had been informally suggested, said 
Chairman Maltbie, that if a company 
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Lower Interest Rates 


does not take advantage of the favorable 
money market and readjust its financial 
structure, the commission will, in a rate 
case, be required to recognize the interest 
and dividend rates actually paid on 
securities actually outstanding. He de- 
clared: 


Those who express this idea are probably 
moved more by hope than expectation. As a 
matter of fact, such a claim is wholly. un- 
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justified either by statute, decision of the 
courts, or equitable considerations, It may 
be that rate-making bodies should not 
penalize a company that evidences unusual 
and extraordinary foresight and ability in 
its financial operations; but it is certainly 
true that if a company allows the opportunity 
to pass to finance at the low cost of money 
now prevailing, a condition with which every 
investor is familiar, it cannot expect that the 
rate of return will be placed so high as to 
condone the failure to embrace an obvious 
opportunity. With bonds being issued at a 
cost to sound utilities of around’2.6 per cent, 
with preferred stocks being issued on a 34 
per cent basis, and with prime common stocks 
yielding at market rates only around 4 or 5 
per cent, how can any company expect that a 
6 or 7 per cent rate of return will be allowed? 


Such rates were fixed at a time when securi- 
ties could not be issued except at rates con- 
siderably above those just named. 


An analysis of rate changes recently 
filed, said Chairman Maltbie, indicated 
many peculiarities and apparent incon- 
sistencies. Some progress had been 
made by the company in removing in- 
consistencies. A broad rate investigation, 
however, in his opinion, should be insti- 
tuted. 

In the meantime certain rate changes 
beneficial to customers would be allowed 
to become effective, although not ap- 
proved. Re Consolidated Edison Co. 


e 


Pipe-line Transportation of Petroleum Products 
Not Subject to Commission Control 


HE Wisconsin commission holds 
that the only transportation agencies 
over which it has jurisdiction are rail- 
roads, street railways, and motor carri- 
ers. 
Therefore a company transporting 
petroleum products by means of a pipe 
line is not subject to its jurisdiction. Like- 


wise, it is held that there is no statute _ 


which requires anyone proposing to con- 
struct and operate a pipe line to obtain a 


certificate of authority, such as is required 
of railroads or motor carriers. 

Furthermore, the company, in con- 
structing a pipe line upon a private right 
of way and engaging in such transporta- 
tion, would not be a public utility as de- 
fined in Wisconsin statutes. Consequent- 
ly a certificate authorizing the transaction 
of business or construction of property 
would not be required. Re Great Lakes 
Pipe Line Co. (DR-6). 
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Fees Assessed under State Law When Interstate 
Company Issues Securities 


HE Panhandle Eastern Pipe Line 

Company, in obtaining authoriza- 
tion from the Indiana commission to 
issue securities, urged that the fees pro- 
vided by § 96 of the Public Service Com- 
mission Act could not be assessed against 
it because of the admittedly interstate 
character of a large portion of the com- 
pany’s business and the lack of a statu- 
tory provision for allocation of the fee. 
Under such circumstances, it was con- 
tended, the statute operated as an uncon- 
stitutional burden on interstate com- 
merce. The commission disposed of this 
contention with the statement: 
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While the commission has been impressed 
with the argument presented, and the 
authorities considered by it, the issue is not 
one on which decision is within the province 
of the commission. Both courts and com- 
missions have uniformly recognized that an 
administrative agency may not properly dis- 
regard statutes because they are claimed to 
be unconstitutional. (Re Indiana General 
Service Co. (Ind 1919) PUR1920A 948; Re 
Interstate Power Co. (Ind 1924) PUR1925A 
110; Re East Ohio Gas Co. (FPC 1939) 28 
PUR(NS) 129, 135; East Ohio Gas Co. v. 
Public Utilities Commission (1940) 137 Ohio 
St 225, 35 PUR(NS) 158, 166, 28 NE2d 
599; Re Engineers Pub. Service Co. (SEC 
1941) 40 PUR(NS) 1, 5-6; Panitz v. Dis- 
trict of Columbia (1940) 72 App DC 131, 112 
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F2d 39, 41-42.) The commission’s duty is, 
therefore, to comply with the requirements 
of the statutory provision. In the light of 
pertinent decisions, petitioner should find no 
problem in preserving, either before or after 
the payment of the fee, its right to a de- 
termination of the fee question it is raising, 
and the commission will fully codperate in 


expediting the presentation of such issue be- 
fore the courts, including the making of any 
such escrow agreement as may be joined in 
by the state treasurer and is approved by the 
attorney general. 


Re Panhandle Eastern Pipe Line Co. 
(Cause No. 18282). 


3 
Public Rights Rather Than Private Rights 


Are the Concern of Commission 


| prams oy authorization for the con- 
struction of a transmission line, 
farmers and landowners asked the Wis- 
consin commission to reconsider its 
route or location. They objected to the 
line crossing their fields and expressed 
the opinion that it should run along sec- 
tion lines and town roads or Federal 
highways so as not to injure or damage 
their properties. They did not allege that 
the cost to the electric company would be 
any less if a different location were adopt- 
ed. The commission held that it had no 
authority over the questions presented. 

Under Wisconsin statutes a public util- 
ity is granted power to exercise the right 
of eminent domain for the construction of 
an electric transmission line, and, said 
the commission, it is given authority to 
determine for itself the necessity for the 
taking of such property as it deems may 
be required for construction. The com- 
mission added : 


Nowhere in Chap 32 of the Statutes is 


there any intimation that the right of a pub- 
lic utility corporation to determine for itself 
the necessity for the taking of property which 
it seeks to condemn is to be subjected to the 
consent, approval, or other action by this 
commission. 

The public convenience and necessity 
which the commission is required to con- 
sider in granting a certificate for such 
construction were said to be the con- 
venience and necessity of the persons 
served by the utility and to relate solely to 
requirements for adequate rendition of 
service at reasonable rates. The com- 
mission continued : 

The petition urges that the proposed loca- 
tion of the transmission line by Wisconsin 
Public Service Corporation affects the con- 
venience and necessity of the petitioners. This 
may be true, but, as far as the petition shows, 
the convenience and necessity thus involved 
are purely private in nature and are not suffi- 
cient to constitute or present a question of 
public convenience and necessity. 

Re Wisconsin Public Service Corp. (CA- 
2254). 


e 


Commutation Tickets 
Of Travel 


> increase in intrastate 
commutation fares between points 
in New Jersey by approximately 20 per 
cent was disapproved by the New Jersey 
board where the fare structure was 
based on a 60-trip ticket, assuming com- 
mutation every day throughout the 
month. The board, however, found that 
an increase in fares would be justified 
and permitted submission of a schedule of 
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Require Consideration 


Habits 


fares including a 46-trip ticket to com- 
muters. 

The value of service to the commuter, 
it was said, is to be measured not by the 
number of rides he can take but by the 
number of rides he expects to take. The 
board, it was said, could not ignore the 
present-day trend of the 5-day working 
week and the consequent advantage to a 
commuter to have the privilege and the 
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option of purchasing a 46-trip ticket. 

Increases in interstate fares had been 
permitted by the Interstate Commerce 
Commission, and the board said that it 
was desirable, in considering intrastate 
rates, that interstate and intrastate rate 
structures be harmonious. While the state 
board has jurisdiction over intrastate 
rates, this jurisdiction is subject to the 
dominant power of the Interstate Com- 
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merce Commission to raise intrastate 
rates to the reasonable interstate level 
upon a showing that intrastate rates cause 
either undue preference as between per- 
sons or localities in intrastate commerce 
on the one hand and interstate or foreign 
commerce on the other hand, or unjust 
discrimination against interstate or for- 
eign commerce. Re Central Railroad Co. 
of New Jersey et al. 


Other Important Rulings 


O* a petition of Northern Indiana 
Public Service Company for au- 
thority and direction in connection with 
possible curtailment or discontinuance of 
electricity for certain uses during the 
period of the emergency resulting from 
the coal strike, the Indiana commission 
authorized curtailment of electric serv- 
ice similar to that authorized by the IIli- 
nois commission in Re Commonwealth 
Edison Co. (Ill 1946) 63 PUR(NS) 
129, 136. The commission ruled that such 
curtailment would not constitute unjust 
discrimination or violation of regulations 
of the commission. Re Northern Indiana 
Public Service Co. (No. 18331). 


An application by the Federal Price 
Administrator for a temporary injunc- 
tion restraining a street railway and bus 
company from charging fares in excess 
of those in force on September 15, 1942, 
was denied by a Federal District Court, 
which held that the commission order ap- 
proving the new rate schedule was not 
invalid because no notice of the hearing 
on the new rates had been given to the 
OPA. Bowles v. Indianapolis Railways, 
Inc. 64 F Supp 865. 


A schedule prepared by commission 
accountants, after examining company 
books, was held by the Pennsylvania Su- 
perior Court to be sufficient evidence for 
the commission to find the patrons entitled 
to, and the amount of, reparation. Chelt- 


enham & Abington Sewerage Co. v. 
Pennsylvania Pub. Utility Commission, 
46 A2d 583. 


The assignment of a lease in violation 
of its terms is generally grounds for 
forfeiture, even when the transfer is 
from a bankrupt railroad lessee to its 
trustee in bankruptcy, the United States 
Supreme Court ruled in reviewing a 
lower court order declaring the lease for- 
feited; but, added the court in remand- 
ing the matter for further commission 
hearing, the enforcement of these for- 
feiture clauses may be prevented where 
they contravene established Federal 
policy in regard to continued operation of 
bankrupt railroads during reorganiza- 
tion. Smith et al. v. Hoboken Railroad, 
Warehouse & Steamship Connecting Co. 
et al. (No. 384). 


On an appeal to the United States Su- 
preme Court, in which the jurisdiction of 
a state court to entertain a contract ac- 
tion against a railroad’s trustee in bank- 
ruptcy was contested, it was decided that 
litigation which is restricted to the 
amount due under a contract for the use 
by the trustee of another’s property can- 
not be said to infringe upon the exclu- 
sive jurisdiction of the bankruptcy court 
or interfere with the trustee’s proper ad- 
ministration of the bankrupt’s estate. 
Thompson v. Texas Mexican R. Co. 
(No. 42). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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FIRST IOWA HYDRO-ELEC. COOP. v. FEDERAL POWER COM. 


UNITED STATES SUPREME COURT 


First Iowa Hydro-Electric Cooperative 


Federal Power Commission 


No. 603 
— US —, 90 L ed —, 66 S Ct 906 
April 29, 1946 


enw of judgment of United States Court of Appeals for 
District of Columbia affirming order of Federal Power 
Commission which dismissed application for license, under Fed- 
eral Power Act, to authorize construction and operation of 
power development; reversed. For lower court decision, see 
(1945) — US App DC —, 60 PUR(NS) 343, 151 F2d 20, 
and for Commission decision, see (1944) 52 PUR(NS) 82. 


Water, § 5 — Jurisdiction of Federal Power Commission — Hydroelectric project. 
1. The construction and operation of a hydroelectric power project is with- 
in the jurisdiction of the Federal Power Commission where the project will 
affect the navigability of rivers which are a part of the navigable waters 
of the United States, will affect the interests of interstate commerce, and 
will flood public lands of the United States, requiring for its construction 
a license from the Commission, p. 198. 


Water, § 2 — Federal and state regulation — Power project. 

2. The Federal Power Act, separating those subjects which remain under 
the jurisdiction of the states from those subjects which the Constitution 
delegates to the United States and over which Congress vests the Federal 
Power Commission with authority to act, establishes a dual system of con- 
trol, but the duality does not require two agencies to share in the final 
decision of the same case; where the Federal government supersedes the 
state government, the act places responsibility squarely upon Federal of- 
ficials, p. 198. 


Water, § 20.3 — Federal license — Power project — State permit. 
3. The securing of a state permit is not in any sense a condition precedent 
or an administrative procedure that must be exhausted before securing a 
Federal license for a hydroelectric project on a navigable river, p. 198. 


Water, § 20.3 — Federal license for power project — Compliance with state re- 
quirements. 

4. An applicant for a license, under the Federal Power Act, authorizing 

the construction and operation of a power development on a navigable river 

is not required by § 9(b) of the Federal Power Act, 16 USCA § 802(b), 

to submit evidence of compliance with the terms of state laws governing 

[13] 193 63 PUR(NS) 





UNITED STATES SUPREME COURT 
those matters which are under the jurisdiction of the Federal Power Com- 


mission, p. 198. 


(FRANKFuRTER, J., dissents.) 


APPEARANCES: David W. Robin- 
son, argued the cause for petitioner ; 
Howard E. Wahrenbrock, of Wash- 
ington, D. C., argued the cause for 
respondent, Federal Power Commis- 
sion; Neill Garrett, of Des Moines, 
Iowa, argued the cause for intervener, 
state of Iowa. 

Mr. Justice BuRTON delivered the 
opinion of the court: This case illus- 
trates the integration of Federal and 
state jurisdictions in licensing water 
power projects under the Federal 
Power Act.- The petitioner is the 
First Iowa Hydro-Electric Coopera- 
tive, a codperative association organ- 
ized under the laws of Iowa with 


power to generate, distribute and sell 
electric energy. On June 29, 1940, 
pursuant to § 23(b)* of the Federal 


Power Act, it filed with the Federal 
Power Commission a declaration of 
intention to construct and operate a 


dam, reservoir and hydroelectric pow- 
er plant on the Cedar river, near Mos- 
cow, Iowa.’ 

On April 2, 1941, it also filed with 
the Commission an application for a 
license, under the Federal Power Act, 
to construct an enlarged project es- 
sentially like the one it now wishes to 
build. The cost of the enlarged proj- 
ect is estimated at $14,600,000. It 
calls for an 8,300-foot earthen dam on 
the Cedar river near Moscow, an 
11,000-acre reservoir at that point and 
an 8-mile diversion canal to a power 
plant to be built near Muscatine on the 
Mississippi. The canal will create 
two other reservoirs totalling 2,000 
acres. It is alleged that the three res- 
ervoirs incidentally will provide need- 
ed recreational facilities. The power 
plant will have four turbo-generating 
units with a total capacity of 50,- 
000 kilowatts, operating with an aver- 





1[June 10, 1920] 41 Stat 1063, chap 285, 
as amended [August 26, 1935] 49 Stat 803, 
838, chap 687, 16 USCA §§ 79la-825r, 5 FCA 
title 16, §§ 79la—825r. 

2“Section 23. . . (b) It shall be un- 
lawful for any person, state, or municipality, 
for the purpose of developing electric power, 
to construct, operate, or maintain any dam, 
water conduit, reservoir, powerhouse, or other 
works incidental thereto across, along, or in 
any of the navigable waters of the United 
States, or upon any part of the public lands 
‘ of the United States except 
under and in accordance with the terms of 

a license granted pursuant to this act. 
Any person, association, corporation, state, 
or municipality intending to construct a dam 
or other project works across, along, over, 
or in any stream or part thereof, other than 
those defined herein as navigable waters, and 
over which Congress has jurisdiction under 
its authority to regulate commerce with for- 
eign nations and among the several states 
shall before such construction file declaration 
of such intention with the Commission, where- 


upon the Commission shall cause immediate 
investigation of such proposed construction to 
be made, and if upon investigation it shall find 
that the interests of interstate or foreign com- 
merce would be affected by such proposed 
construction, such person, association, corpo- 
ration, state, or municipality shall not con- 
struct, maintain, or operate such dam or other 
project works until it shall have applied for 
and shall have received a license under the 
provisions of this act. If the Commission 
shall not so find, and if no public lands " 
are affected, permission is hereby granted to 
construct such dam or other project works in 
such stream upon compliance with state laws.” 
49 Stat 846, Chap 687, 16 USCA § 817, 5 
FCA title 16, § 817. 

8 This described a project including an 8,500 
foot earthen dam, and a power plant of three 
5,000 kilowatt hydraulic turbine generators 
operating under a maximum head of 35 feet, 
with an estimated output of 47,000,000 kilo- 
watt hours per year. The water was to be 
returned to the Cedar river immediately below 
the dam 
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age head of 101 feet of water provid- 
ed by the fall from the canal to the 
Mississippi. Water will be pumped 
from the Mississippi up to the head 
bays of the power intake dam at the 
plant to meet possible shortages in 
supply. The tailrace will extend for 
a mile along the shore of the Missis- 
sippi to a point below Dam 16 on that 
river. Transmission lines will connect 
the project with a source of steam 
standby electric current at Davenport, 
Iowa, 24 miles up the Mississippi. 
The plant is expected to produce 200,- 
000,000 kilowatt hours of marketable 
power per year, of which 151,000,000 
kilowatt hours will be firm energy in 
an average year. Interchange of en- 
ergy is proposed with the Moline-Rock 
Island Manufacturing Company near 
Davenport and the project is sug- 
gested as an alternative to the addition 
of a 50,000 kilowatt unit to the plant 
of that company. The power will be 
available especially to nonprofit ru- 
ral electrification codperative associa- 
tions and to cities and towns in 35 or 
more near-by counties. 

The Cedar river rises in Minne- 
sota and flows 270 miles southeast- 
erly through Iowa to Moscow which 
is 10 miles west of the Mississippi. 
From there it flows southwesterly 29 
miles to Columbus Junction where it 
joins the Iowa river and returns 
southeasterly 28 miles to the Missis- 
sippi. The proposed diversion will 
take all but about 25 cubic feet per 
second of water from the Cedar river 
at Moscow. This will corresponding- 
ly reduce the flow in the Iowa river 
while the diverted water will enter 
the Mississippi at Muscatine, about 
20 miles above its present point of en- 
try at the mouth of the Iowa river. 
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There are no cities or towns on the 
Cedar river between Moscow and 
Columbus Junction and the record in- 
dicates that the petitioner has options 
upon 98 per cent of the riparian rights 
on the Cedar river in that area. At 
petitioner’s request, this application 
was treated as a supplement to its then 
pending declaration of intention to 
construct the smaller project. 

On June 3, 1941, the Commission 
made the following findings: 

“(1) That the Cedar and Iowa 
rivers are navigable waters of the 
United States; 

“(2) That the diversion of water 
from the Cedar river by means of 
the diversion canal as set forth above 
would have a direct and substantial 
effect upon the flow and stage of the 
Iowa river and hence would affect 
the navigable capacity of that river; 

“(3) That the alternate withholding 
of water in the reservoir and canal 
during periods of shut-down of the 
power plant and the release of water 
at substantial rates of flow during pe- 
riods of operation of the power plant, 
as set forth above, would cause ex- 
treme fluctuations in the flow of the 
Mississippi river at Muscatine, Iowa, 
and would substantially affect the 
navigable capacity of that river ; 

“(4) That the interests of inter- 
state commerce would be affected by 
construction of the project as described 
in the declaration of intention as sup- 
plemented ; 

“(5) That the two small islands 
: [in the Cedar river] are pub- 
lic lands of the United States and will 
be partly or wholly flooded by the 
reservoir of the proposed project and 
will be occupied by the project; 

“(6) That a license for the con- 
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struction proposed above is required 
under the provisions of the Federal 
Power Act.” 2 FPC 958.* 

On August 11, 1941, the petitioner, 
pursuant to that finding, filed with 
the Commission an application for a 
license to construct the project above 
described. On November 4, 1941, 
the Commission granted the state of 
Iowa’s petition to intervene and, since 
then, the state has opposed actively the 
granting of the Federal license. 

On January 29, 1944, after extend- 
ed hearings, the Commission rendered 
an opinion including the following 
statements : 

“As first presented, the plans of the 
applicant for developing the water re- 
sources of the Cedar river were neither 
desirable nor adequate, but many im- 
portant changes in design have been 
made. [The opinion here quoted in a 
footnote § 10(a) of the Federal Pow- 
er Act.]*® The applicant has also 
agreed to certain modifications pro- 


posed by the Chief of Engineers of the 
War Department. The present plans 
call for a practical and reasonably ade- 
quate development to utilize the head 
and water available, create a large stor- 
age reservoir, and make available for 
recreational purposes a considerable 
area now unsuitable for such use, all at 
a cost which does not appear to be un- 
reasonable. 

“Further changes in design may be 
desirable, but they are minor in char- 
acter and can be effected if the appli- 
cant is able to meet the other require- 
ments of the act.” Re First Iowa 
Hydro-Electric Cooperative (FPC) 
52 PUR(NS) 82, 8&4. 

We believe that the Commission 
would have been justified in proceed- 
ing further at that time with its con- 
sideration of the petitioner’s applica- 
tion upon all the material facts. Such 
consideration would have included evi- 
dence submitted by the petitioner pur- 
suant to § 9(b)*® of the Federal Power 





4On February 7, 1940, the Commission had 
sent notice to the governor of Iowa of the 
filing of the original declaration of intention 
and invited him to present information and 
comments relative thereto. The state, how- 
ever, took no part in the proceedings. The 
record also indicates that twice in the three 
years before the present proceeding, the exec- 
utive council of the state of Iowa rejected 
applications of the petitioner requesting state 
permits to construct a dam near Moscow com- 
parable to that proposed in all of these pro- 
ceedings, but not including a diversion of 
water from the Cedar to the Mississippi river. 
The last application of the petitioner to the 
council for such a permit was filed August 
12, 1940, and rejected June 25, 1941. No ap- 
plication has been made by the petitioner to 
the executive council for a state permit for 
construction of the project including the canal 
diverting most of the flow of the Cedar river 
to the Mississippi and providing for a plant 
and tailrace on the bank of the Mississippi. 
In its petition to intervene in the present pro- 
ceeding for a Federal license, the state alleged 
that such a diversion would violate § 7771 
(in Chap 363) of the Cede of Iowa, 1939. 
That allegation touches the principal question 
in this case. 
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5 “Section 10. All licenses issued under this 
part shall be on the following conditions: 

“(a) That the project adopted, including 
the maps, plans, and specifications, shall be 
such as in the judgment of the Commission 
will be best adapted to a comprehensive plan 
for improving or developing a waterway or 
waterways for the use or benefit of interstate 
or foreign commerce, for the improvement 
and utilization of water-power development, 
and for other beneficial public uses, including 
recreational purposes; and if necessary in or- 
der to secure such plan the Commission shall 
have authority to require the modification of 
any project and of the plans and specifica- 
tions of the project works before approval.” 
49 Stat 842, Chap 687, 16 USCA § 803(a), 5 
FCA title 16, § 803(a). 

“Section 9. That each applicant for a 
license hereunder shall submit to the Com- 
mission— 


“(b) Satisfactory evidence that the appli- 
cant has complied with the requirements of 
the laws of the state or states within which 
the proposed project is to be located with re- 
spect to bed and banks and to the appropria- 
tion, diversion, and use of water for power 
purposes and with respect to the right to en- 
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Act as to the petitioner’s compliance 
with the requirements of the laws of 
Iowa with respect to the petitioner’s 
property rights to make its proposed 
use of the affected river beds and 
banks and to divert and use river 
water for the proposed power pur- 
poses, as well as the petitioner’s right, 
within the state of Iowa, to engage in 
the business of developing, transmit- 
ting, and distributing power, and in 
any other business necessary to effect 
the purposes of the license. The Com- 
mission, however, was confronted at 
that point with a claim by the state of 
Iowa that the petitioner must not orily 
meet the requirements for a Federal 
license for the project under the Fed- 
eral Power Act, but should also pre- 
sent satisfactory evidence of its com- 
pliance with the requirements of 


Chap 363 of the Code of Iowa, 1939, 


hereinafter discussed, for a permit 
from the state executive council of 
Iowa for the same project. 

While it now appears, from its 
brief and the argument in this court, 
that it is the opinion of the Federal 
Power Commission that the require- 
ments of Chap 363 of the Code of 
Iowa as to this project have been su- 
perseded by those of the Federal Pow- 
er Act, yet, at the time of the orig- 
inal hearing, the Commission felt 
that the courts were the appropriate 
place for the decision on Iowa’s con- 
tention as to the applicability and ef- 
fectiveness of Chap 363 of its Code 
in relation to this project. The Com- 
mission decided, therefore, to proceed 
no further until that question had been 
decided by the courts, and dismissed 
the petitioner’s application, without 


prejudice, in accordance with the fol- 
lowing explanation stated in its opin- 
ion: 

“The appropriate place for a deter- 
mination of the validity of such state 
laws is in the courts and, if we dismiss 
the application for license on the basis 
of failure to comply with the require- 
ments of § 9(b), applicant may seek 
review of our action and its conten- 
tions under § 313(b) of the Federal 
Power Act.” 52 PUR(NS) 82, 85. 

The Commission also expressly 
found that— 

“The applicant has not presented 
satisfactory evidence, pursuant to 
§ 9(b) of the Federal Power Act, of 
compliance with the requirements of 
applicable laws of the state of Iowa 
requiring a permit from the state 
executive council to effect the pur- 
poses of a license under the Federal 
Power Act, and the pending applica- 
tion, as supplemented, should be dis- 
missed without prejudice”; id. at p. 
85. 

This action, after all, did not save 
the Commission from passing on the 
issue, for the order of dismissal was 
a ruling upon it, adverse both to the 
petitioner’s contentions and to its own 
views on the law. The Commission 
would have been justified in following 
its own interpretation of the Federal 
Power Act and proceeding with the 
merits of the application without re- 
quiring the petitioner to submit evi- 
dence of its compliance with the terms 
of Chap 363, or of any other laws of 
the state of Iowa, which the Commis- 
sion held to be inapplicable or to have 
been superseded by the Federal Power 
Act. 





gage in the business of developing, transmit- 
ting, and distributing power, and in any other 
business necessary to effect the purposes of 
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a license under this act.” 41 Stat 1068, cha 
285, 16 USCA § 802(b), 5 FCA title 16. 
§ 802(b). 
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On the applicant’s petition for re- 
view of the dismissal, it was affirmed 
by the United States court of appeals 
for the District of Columbia. — App 
DC —, 60 PUR(NS) 343, 151 F2d 
20. We then granted certiorari under 
§ 240(a) of the Judicial Code, 28 
USCA § 347, 8 FCA title 28, § 347, 
and § 313(b) of the Federal Power 
Act, 49 Stat 860, Chap 687, 16 
USCA § 8251, 5 FCA title 16, § 8251, 
because of the importance of the 
case in applying the Federal Power 
Act. 

[1-4] The findings made by the 
Commission on June 3, 1941, in re- 
sponse to the petitioner’s declaration 
of intention are not in question. For 
the purposes of this application it is 
settled that the project will affect the 
navigability of the Cedar, Iowa and 
Mississippi rivers, each of which has 
been determined to be a part of the 
navigable waters of the United States; 
will affect the interests of interstate 
commerce; will flood certain public 
lands of the United States; and will 
require for its construction a license 
from the Commission.” The project 
is clearly within the jurisdiction of 
the Commission under the Federal 
Power Act. The question at issue is 


the need, if any, for the presentation 
of satisfactory evidence of the peti- 
tioner’s compliance with the terms of 
Chap 363 of the Code of Iowa. This 
question is put in issue by the petition 
for review of the order of the Commis- 
sion which dismissed the application 
solely on the ground of the failure of 
the petitioner to present such evidence, 
The laws of Iowa which that state 
contends are applicable and require 
a permit from its executive council to 
effect the purposes of the Federal li- 
cense are all in §§ 7767—7796.1 of the 
Code of Iowa, 1939, constituting Chap 
363, entitled “Mill Dams and Races.” 
Section 7767 of that chapter is alleged 
to require the issuance of a permit by 
the executive council of the state and 
is the one on which the Commis- 
sion’s order must depend. It pro- 
vides : 

“7767  Prohibition—permit. No 
dam shall be constructed, maintained, 
or operated in this state in any navi- 
gable or meandered stream for any 
purpose, or in any other stream for 
manufacturing or power purposes, nor 
shall any water be taken from such 
streams for industrial purposes, unless 
a permit has been granted by the execu- 
tive council to the person, firm, corpo- 





7“§ 4. The Commission is hereby author- 
ized and Se 


. to any cor- 
poration organized under the laws of the 
United States or any state thereof, 

for the purpose of constructing, operating. 
and maintaining dams, water conduits, reser- 


“(e) To issue Mesenes 


voirs, powerhouses, transmission lines, or 
other project works necessary or convenient 
for the development and improvement of navi- 
gation and for the development, transmission, 
and utilization of power across, along, from, 
or in any of the streams or other bodies of 
water over which Congress has jurisdiction 
under its authority to regulate commerce 
with foreign nations and among the several 
states, or upon any part of the public lands 
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. of the United States : Pro- 
vided further, That no license affecting navi- 
gable capacity of any navigable waters of the 
United States shall be issued until the plans 
of the dam or other structures affecting navi- 
gation have been approved by the Chief of 
Engineers and the Secretary of War. When- 
ever the contemplated improvement is, in the 
judgment of the Commission, desirable and 
justified in the public interest for the purpose 
of improving or developing a waterway or 
waterways for the use or benefit of interstate 
or foreign commerce, a finding to that effect 
shall be made by the Commission and shall 
become a part of the records of the Commis- 
sion: . . .” 49 Stat 840, chap 687, 16 
USCA § 797(e), 5 FCA title 16, § 797(e). 
See also § 23(b), note 2, supra. 
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ration, or municipality constructing 
maintaining, or operating the same.” ® 

To require the petitioner to secure 
the actual grant to it of a state permit 
under § 7767 as a condition precedent 
to securing a Federal license for the 
same project under the Federal Power 
Act would vest in the executive coun- 
cil of Iowa a veto power over the 
Federal project. Such a veto power 
easily could destroy the effectiveness 
of the Federal act. It would sub- 
ordinate to the control of the state 
the “comprehensive” planning which 
the act provides shall depend upon 
the judgment of the Federal Power 
Commission or other representatives 
of the Federal government.® 


The Commission’s order of dismis- 
sal avoids this extreme result because, 
instead of charging the petitioner with 
failure to present satisfactory evidence 
of the actual grant to it of a state per- 
mit, the order charges the petitioner 
with failure to present satisfactory 
evidence merely of its “compliance 
with the requirements of applicable 
laws of the state of Iowa requiring a 
permit from the state executive coun- 
cil.” While this avoids subjecting 
the petitioner to an arbitrary and 
capricious refusal of the permit it does 


not meet the substance of the objection 
to the order. For example, § 7776 
of the state Code requires that “the 
method of construction, operation, 
maintenance, and equipment of any 
and all dams in such waters shall be 
subject to the approval of the executive 
council.” This would subject to state 
control the very requirements of the 
project that Congress has placed in 
the discretion of the Federal Power 
Commission.” A still greater diffi- 
culty is illustrated by § 7771. This 
states the requirements for a state 
permit as follows: 

“7771 When permit granted. If 
it shall appear to the council that the 
construction, operation, or mainte- 


. nance of the dam will not materially 


obstruct existing navigation, or mate- 
rially affect other public rights, will 
not endanger life or public health, and 
any water taken from the stream in 
connection with the project ts returned 
thereto at the nearest practicable place 
without being materially diminished in 
quantity or polluted or rendered dele- 
terious to fish life, it shall grant the 
permit, upon such terms and condi- 
tions as it may prescribe.” (Italics 
supplied. ) 

This strikes at the heart of the pres- 





8 Sections 7771, 7776, 7792, and 7796 of Chap 
363 have a less direct relation to the issue 
but would be superseded by the Federal 
Power Act if § 7767 is superseded by it. 

9See § 10(a), note 5, “5 § 23(b), note 
2, supra; and § 4(e), note 7, supra. 

10 See § 10(a), note 5, supra; and also: 

“§ 10. All licenses issued under this part 
shall be on the following conditions: 

“(b) That except when emergency shall 
require for the protection of navigation, life, 
health, or property, no substantial alteration 
or addition not in conformity with the ap- 
proved plans shall be made to any dam or 
other project works constructed hereunder 

without the prior approval of the 
Commission; and any emergency alteration or 
addition so made shall thereafter be subject 
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to such modification and change as the Com- 
mission may direct. 

“(c) That the licensee shall maintain the 
project works in a condition of repair ade- 
quate for the purposes of navigation and for 
the efficient operation of said works in the 
development and transmission of power, shall 
make all necessary renewals and replacements, 
shall establish and maintain adequate depre- 
ciation reserves for such purposes, shall so 
maintain and operate said works as not to 
impair navigation, and shall conform to such 
rules and regulations as the Commission may 
from time to time prescribe for the protection 
of life, health, and prope 49 
Stat 842, Chap 687, 16 PoSCA § 803 (b) 
and (c), 5 FCA title 16, § 803(b) and (c). 
(Italics supplied.) 


63 PUR(NS) 





UNITED STATES SUPREME COURT 


ent project. The feature of the proj- 
ect which espectially commended it 
to the Federal Power Commission 
was its diversion of substantially all 
of the waters of the Cedar river near 
Moscow, to the Mississippi river near 
Muscatine. Such a diversion long 
has been recognized as an engineering 
possibility and as constituting the 
largest power development foreseeable 
on either the Cedar or Iowa rivers.™ 
It is this diversion that makes possible 
the increase in the head of water for 
power development from a maximum 
of 35 feet to an average of 101 feet, 
the increase in the capacity of the plant 
from 15,000 kilowatts to 50,000 kilo- 
watts and its output from 47,000,000 
kilowatt hours to 200,000,000. kilo- 
watt hours per year. It is this diver- 


sion that led the Federal Power Com- 
mission, on January 29, 1944, 52 


PUR(NS) 82, to make its favorable 
appraisal of the enlarged project in 
contrast to its unfavorable appraisal, 
and to the state’s rejection, of the 
smaller project. It is this feature that 
brings this project squarely under the 
Federal Power Act and at the same 
time gives the project its greatest eco- 
nomic justification. 

If a state permit is not required, 
there is no justification for requiring 
the petitioner, as a condition of secur- 
ing its Federal permit, to present 
evidence of the petitioner’s compliance 
with the requirements of the state 
Code for a state permit. Compliance 
with state requirements that are in 
conflict with Federal requirements 
may well block the Federal license. 
For example, compliance with the 


state requirement, discussed above, 
that the water of the Cedar river all 
be returned to it at the nearest practi- 
cable place would reduce the project 
to the small one which is classified by 
the Federal Power Commission as 
“neither desirable nor adequate.” Sim- 
ilarly, compliance with the engineer- 
ing requirements of the state executive 
council, if additional to or different 
from the Federal requirements, may 
well result in duplications of expendi- 
tures that would handicap the financial 
success of the project. Compliance 
with requirements for a permit that is 
not to be issued is a procedure so futile 
that it cannot be imputed to Congress 
in the absence of an express provision 
for it.. On the other hand, there is 
ample opportunity for the Federal 
Power Commission, under the author- 


ity expressly given to it by Congress, ' 


to require by regulation the presenta- 
tion of evidence satisfactory to it of 
the petitioner’s compliance with any 
of the requirements for a state permit 
on the state waters of Iowa that the 
Commission considers appropriate to 
effect the purposes of a Federal license 
on the navigable waters of the United 
States. This evidence can be required 
of the petitioner upon the remanding 
of this application to the Commission. 

In the Federal Power Act there is 
a separation of those subjects which 
remain under the jurisdiction of the 
states from those subjects which the 
Constitution delegates to the United 
States and over which Congress vests 
the Federal Power Commission with 
authority to act. To the extent of 
this separation, the act establishes a 





11 Report from the Chief of Engineers on 
the Iowa river and its tributaries made in 
1929 covering navigation, flood control, power 


development and irrigation. H. R. Doc. No. 
134, 71st Cong, 2d Sess, 86, 87, 90. 
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dual system of control. The duality 
of control consists merely of the divi- 
sion of the common enterprise between 
two cooperating agencies of govern- 
ment, each with final authority in its 
own jurisdiction. The duality does 
not reqwre two agencies to share in 
the final decision of the same issue. 
Where the Federal government super- 
sedes the state government there is no 
suggestion that the two agencies both 
shall have final authority. In fact a 
contrary policy is indicated in §§ 4(e), 
10(a), (b), and (c), and 23(b).™ 
In those sections the act places the re- 
sponsibility squarely upon Federal of- 
ficials and usually upon the Federal 
Power Commission. A dual final au- 
thority, with a duplicate system of 
state permits and Federal licenses re- 
quired for each project, would be un- 
workable. “Compliance with the 
requirements” of such a duplicated 
system of licensing would be nearly 


as bad. Conformity to both standards 
would be impossible in some cases and 
probably difficult in most of them.” 
The solution adopted by Congress, as 
to what evidence an applicant for a 
Federal license should submit to the 
Federal Power Commission, appears 
in § 9 of its act. It contains not only 
subsection (b)™ but also subsections 
(a) and (c).™ Section 9(c) permits 
the Commission to secure from the 
applicant “Such additional informa- 
tion as the Commission may require.” 
This enables it to secure, in so far as 
it deems it material, such parts or all 
of the information that the respective 
states may have prescribed in state 
statutes as a basis for state action. 
The entire administrative procedure 
required as to the present application 
for a license is described in § 9 and in 
the Rules of Practice and Regulations 
of the Commission.” 

The oe of an Iowa state per- 





12 See notes 7, 5, 10, and 2, supra. 

18In addition to those given in the text, 
another example of conflict between the proj- 
ect requirements of the Iowa statutes and 
those of the Federal Power Act appears in 
§ 7792 of the Iowa Code. That section re- 
quires the beginning of construction of the 
project dam or raceway within one year and 
the completion of the plant within three years 
after the granting of the permit. This con- 
flicts: with § 13 of the Federal Power Act 
which makes this largely discretionary with 
the Federal Power Commission but generally 
contemplates that the construction be com- 
menced within two years from the date of 
the license. So in § 7793 of the Iowa Code, 
the life of a permit conflicts with the term of 
a license under § 6 of the Federal Power Act. 

14 See note 6, supra. 

15 “§ 9, That each applicant for a license 
hereunder shall submit to the Commission— 

“(a) Such maps, plans, specifications, and 
estimates of cost as may be required for a 
full understanding of the proposed project. 
Such maps, plans, and specifications when ap- 
proved by the Commission shall be mad a 
part of the license ; and thereafter no — 
shall be made in said maps, plans, or s) 
fications until such changes shall have 
approved and made a part of such license by 
the Commission. 
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information as the 
Commission may require.” 41 Stat 1068, 
Chap 285, 16 USCA § 802(a) and (c), 5 
FCA title 16, § 802(a) and (c). 

16 These rules and regulations are issued 
pursuant to §§ 303, 308 and 309, 49 Stat 855, 
858, Chap 687, 16 USCA §§ 825b, 825g and 
825h, 5 FCA title 16, §§ 825b, 825g and 825h, 
interpreting §§ 4 and 9 of the Federal Power 
Act. Federal Power Commission Rules of 
Practice and Regulations, 1938, §§ 4.40-4.51, 
18 CFR §§ 4.40-4.51. They cover the field so 
fully as to leave no purpose to be served by 
filing comparable information required in 
some alternative form under state laws as a 
basis for a state permit. Exhibits D and E, 
required by § 4.41 of the regulations, are to 
satisfy § 9(b) of the Federal Power Act and 
have to do especially with property rights in 
the use of water under the state laws and do 
not alter the legal situation presented by the 
act itself. These exhibits are described as 
follows : 

“Exhibit D.—Evidence that the applicant 
has complied with the requirements of the 
laws of the state or states within which the 
project is to be located with respect to bed 
and banks and to the appropriation, diversion, 
and use of water for power purposes and with 
respect to the right to engage in the business 
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mit is not in any sense a condition 
precedent or an administrative proce- 
dure that must be exhausted before 
securing a Federal license. It is a 
procedure required by the state of 
Iowa in dealing with its local streams 
and also with the waters of the United 
States within that state in the absence 
of an assumption of jurisdiction by 
the United States over the navigability 
of its waters. Now that the Federal 
government has taken jurisdiction of 
such waters under the Federal Power 
Act, it has not by statute or regulation 
added the state requirements to its 
Federal requirements. 

The state of Iowa, in its petition to 
intervene in the proceedings before 
the Commission stated in relation to 
the proposed diversion of water from 
the Cedar river to the Mississippi: 
“said diversion would be in direct vio- 


lation of the provisions of § 7771, 


Code of Iowa 1939.” Also, in the 
state’s motion to intervene in the pro- 
ceedings before the court of appeals, 
it alleged that “By reason of said pro- 
visions of law [Code of Iowa 1939, 
§§ 7767 and 7771], and the diversion 
of water involved in the proposed proj- 
ect of petitioner, the executive coun- 
cil of the state of Iowa could not law- 


fully grant a permit for the erection 
of the dam proposed.” Furthermore, 
the executive council, which includes 
the governor of the state, on July 5, 
1944, adopted a resolution directing 
the attorney general of Iowa to inter- 
vene in this case before that court and 
“thereby take steps to sustain the said 
order of the Federal Power Commis- 
sion dismissing the petitioner’s appli- 
cation for a Federal license” because 
“it is vital to the interests of the state 
of Iowa that the said order of the Com- 
mission be sustained.” This demon- 
strates that the state of Iowa not only 
is opposed to the granting of a state 
permit but is opposed also to the grant- 
ing of a Federal license for the project. 
This opposition is based at least in 
part on the ground that the state stat- 
ute, as interpreted by the state officials, 
expresses a policy opposed to the di- 
version of water from one stream to 
another in Iowa under such circum- 
stances as the present. 


Accepting this as the meaning of 
§ 7771 of the Iowa Code brings us 
to consideration of the effect of the 
Federal Power Act upon it and the 
related state statutes. We find that 
when that act is read in the light of 
its long and colorful legislative history, 





of developing, transmitting, and distributing 
power, and in any other business, necessary 
to effect the purposes of the license applied 
for, including a certificate of convenience and 
necessity, if required. This evidence shall be 
accompanied by a statement of the steps that 
have been taken and the steps that remain to 
be taken to acquire franchise or other rights 
from states, counties, and municipalities before 
the project can be completed and put into 
operation. 

“Exhibit E.—The nature, extent, and own- 
ership of water rights which the applicant 
proposes to use in the development of the 
project covered by application, together with 
satisfactory evidence that the applicant has 
roceeded as far as practicable in perfecting 
its rights to use sufficient water for proper 


63 PUR(NS) 


operation of the project works. A certificate 
from the proper state agency setting forth the 
extent and validity of the applicant’s water 
rights shall be appended if practicable. In 
case the approval or permission of one or 
more state agencies is required by state law 
as a condition precedent to the applicant’s 
right to take or use water for the operation 
of the project works, duly certified evidence 
of such approval or permission, or a showing 
of cause why such evidence cannot be rea- 
sonably submitted shall also be filed. When 
a state certificate is involved, one certified 
copy and three uncertified copies shall be sub- 
mitted.” Federal Power Commission Rules 
of Practice and Regulations, effective June 1, 
1938, pp. 21, 22. 
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it discloses both a vigorous determina- 
tion of Congress to make progress 
with the development of the long idle 
water-power resources of the nation 
and a determination to avoid uncon- 
stitutional invasion of the jurisdiction 
of the states. The solution reached 
is to apply the principle of the division 
of constitutional powers between the 
state and Federal governments. This 


has resulted in a dual system involving 
the close integration of these powers 
rather than a dual system of futile 
duplication of two authorities over the 
same subject matter. 


The act leaves to the states their 
traditional jurisdiction subject to the 
admittedly superior right of the Fed- 
eral government, through Congress, 
to regulate interstate and foreign com- 
merce, administer the public lands and 
reservations of the United States and, 
in certain cases, exercise authority 
under the treaties of the United States. 
These sources of constitutional author- 
ity are all applied in the Federal Power 


Act to the development of the navi- 
gable waters of the United States.” 

The closeness of the relationship of 
the Federal government to these proj- 
ects and its obvious concern in main- 
taining control over their engineering, 
economic and financial soundness is 
emphasized by such provisions as 
those of § 14 authorizing the Federal 
government, at the expiration of a 
license, to take over the license project 
by payment of “the net investment of 
the licensee in the project or projects 
taken, not to exceed the fair value of 
the property taken,” plus an allowance 
for severance damages. The scope of 
the whole program has been further 
aided, in 1940, by the definition given 
to navigable waters of the United 
States in United States v. Appalachian 
Electric Power Co. (1940) 311 US 
377, 85 L ed 243, 36 PUR(NS) 129, 
61 S Ct 291. “Students of our legal 
evolution know how this court inter- 
preted the commerce clause of the Con- 
stitution to lift navigable waters of 





17The Federal government took its great- 
est step toward exercising its jurisdiction in 
this field by authorizing Federal licenses, un- 
der the Federal Water Power Act of 1920 
(41 Stat 1063, Chap 285), for terms of fifty 
years for the development of water power in 
the navigable waters of the United States. 
That act was limited in 1921 by the exclusion 
from it of water power projects in national 
parks or national monuments. [March 3, 1921] 
41 Stat 1353, Chap 129, 16 USCA § 797, 5 
FCA title 16, § 797. The Commission was 
reorganized so as to improve its administra- 
tive capacity in 1930. [June 23, 1930] 46 Stat 
797, Chap 572, 16 USCA § 792, 5 FCA title 
16, § 792. The act was generally revised and 
perfected on August 26, 1935, 49 Stat 803, 
Chap 687, when it received the name of the 
Federal Power Act. It was then made Part 
i Title II of the Public Utility Act of 
1935. 

This last step was shortly after the de- 
cision of this court in United States v. West 
Virginia, 295 US 463, 79 L ed 1546, 55 S Ct 
789, and it has served to clarify the law as 
it existed prior to that decision. Among other 
things this last step amended § 23 so as ex- 
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pressly to require a Federal license for every 
water-power project in the navigable waters 
of the United States. It also made manda- 
tory, instead of discretionary, the filing with 
the Federal Power Commission of a declara- 
tion of intention by anyone intending to con- 
struct a project in non- -navigable waters over 
which Congress had jurisdiction under its au- 
thority to regulate commerce. It continued 
its recital of permission to construct such 
projects upon compliance with the state laws, 
rather than with the Federal Power Act, pro- 
vided the projects were not in navigable 
waters of the United States, did not affect 
the interests of interstate or foreign commerce 
and did not affect the public lands or reserva- 
tions of the United States. These amend- 
ments sharpened the line between the state and 
Federal jurisdictions and helped to make it 
clear that the Federal government was assum- 
ing responsibility through the Federal Power 
Commisison for the granting of appropriate 
licenses for the development of water-power 
resources in the navigable waters of the Unit- 
ed States. See also the rapid development of 
Federal projects shown in the Annual Reports 
of the Federal Power Commission 1921-1945. 
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the United States out of local controls 
and into the domain of Federal con- 
trol. Gibbons v. Ogden (1824) 9 
Wheat. (22 US) 1, 6 L ed 23, to 
United States v. Appalachian Electric 
Power Co. (1940) 311 US 377, 85 
L ed 243, 36 PUR(NS) 129, 61 S Ct 
291.” Northwest Airlines v. Minne- 
sota (1944) 322 US 292, 303, 88 Led 
1283, 1290, 64 S Ct 950, 153 ALR 
245. 

It was in the light of these develop- 
ments that this petitioner, in April, 
1941, made application for a Federal 
license for this enlarged project. 


This project thus illustrates the kind 
of a development, in relation to inter- 
state commerce and to the navigable 
waters of the United States, that is 
brought forth by the new recognition 
of its value when viewed from the com- 
prehensive viewpoint of the Federal 


Power Commission. Until 1941, this 
enlarged project had -remained dor- 
mant at least from the time when its 
value was recognized in the report to 
Congress filed by the War Department 
in 1929.% 

Further light is thrown upon the 
meaning of the Federal Power Act 
by the statement, made by Represent- 
ative William L. LaFollette of Wash- 
ington, a member of the Special 
Committee on Water Power, which 
reported the bill which later became 
the Federal Water Power Act of 1920. 
In the debate which led to the insertion 
in § 9(b) of the reference to state laws 
as to the bed and banks of streams, 
he said: 

“The property rights are within 
the state. It can dispose of the beds, 


or parts of them, regardless of the 
riparian ownership of the banks, if it 
desires to, and that has been done in 
some states. If we put in this lan- 
guage, which is practically taken from 
that Supreme Court decision [United 
States v. Cress (1917) 243 US 316, 
61 L ed 746, 37 S Ct 380], as to the 
property rights of the states as to the 
bed and the banks and to the diversion 
of the water, then it is sure that we 
have not infringed any of the rights of 
the states in that respect, or any of 
their rules of property, and we are 
trying in this bill above everything else 
to overcome a divided authority and 
pass a bill that will make it possible 
to get development. We are earnestly 
trying not to infringe the rights of 
the states. If possible we want a bill 
that cannot be defeated in the Supreme 
Court because of omissions, because 
of the lack of some provision that we 
should have put in the bill to safeguard 
the states.” 56 Cong Rec 9810. 
(Italics supplied. ) 

As indicated by Representative 
LaFollette, Congress was concerned 
with overcoming the danger of divided 
authority so as to bring about the 
needed development of water power 
and also with the recognition of the 
constitutional rights of the states so 
as to sustain the validity of the act. 
The resulting integration of the re- 
spective jurisdictions of the state and 
Federal governments, is illustrated by 
the careful preservation of the sepa- 
rate interests of the states throughout 
the act, without setting up a divided 
authority over any one subject.” 

Sections 27 and 9 are especially 





18H. R. Doc. No. 134, 71st Cong, 2d Sess, 
reflecting the recommendations of the District 
Engineer, pp. 8-90; Division Engineer, Ht 
Mississippi River Commission, pp. 93 ; 
63 PUR(NS) 


Board of Engineers for Rivers and Harbors, 
pp. 3-8; and the Chief of Engineers, pp. 1-3. 
See especially pp. 86, 87, 90. 

19 Instances of such provisions are -the fol- 
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significant in this regard. Section 27 
expressly “saves” certain state laws 
relating to property rights as to the 
use of water, so that these are not 
superseded by the terms of the Federal 
Power Act. It provides: 

“Section 27. That nothing herein 
contained shall be construed as affect- 
ing or intending to affect or in any 
way to interfere with the laws of the 
respective states relating to the control, 
appropriation, use, or distribution of 
water used in irrigation or for munic- 
ipal or other uses, or any vested right 
acquired therein.” 41 Stat 1077, 
Chap 285, 16 USCA § 821, 5 FCA 
title 16, § 821. 


Section 27 thus evidences the rec- 
ognition by Congress of the need for 
an express “saving” clause in the Fed- 
eral Power Act if the usual rules of 
supersedure are to be overcome. Sec- 
tions 27 and 9(b) were both included 
in the original Federal Water Power 
Act of 1920 in their present form. 
The directness and clarity of § 27 as 
a “saving” clause and its location near 
the end of the act emphasizes the dis- 
tinction between its purpose and that 
of § 9(b) which is included in § 9, in 
the early part of the act, which deals 
with the marshalling of information 
for the consideration of a new Federal 
license. In view of the use by Con- 
gress of such an adequate “saving” 
clause in § 27, its failure to use similar 
language in § 9(b) is persuasive that 


§ 9(b) should not be given the same 
effect as is given to § 27. 


The effect of § 27, in protecting 
state laws from supersedure, is limited 
to laws as to the control, appropriation, 
use or distribution of water in irriga- 
tion or for municipal or other uses of 
the same nature. It therefore has 
primary, if not exclusive reference to 
such proprietary rights. The phrase 
“any vested right acquired therein” 
further emphasizes the application of 
the section to property rights. There 
is nothing in the paragraph to suggest 
a broader scope unless it be the words 
“other uses.” Those words, however, 
are confined to rights of the same na- 
ture as those relating to the use of 
water in irrigation or for municipal 
purposes. This was so held in an early 
decision by a district court, relating 
to § 27 and upholding the constitution- 
ality of the act, where it was stated 
that “a proper construction of the act 
requires that the words ‘other uses’ 
shall be construed ejusdem generis 
with the words ‘irrigation’ and ‘munic- 
ipal.’ ”’ Alabama Power Co. v. Gulf 
Power Co. (1922) 283 F 606, 619. 

This section therefore is thoroughly 
consistent with the integration rather 
than the duplication of Federal and 
state jurisdictions under the Federal 
Power Act. It strengthens the argu- 
ment that, in those fields where rights 
are not thus “saved” to the states, 
Congress is willing to let the super- 





lowing: Section 4(a) and (c), codperation of 
the Commission with the executive depart- 
ments and other agencies of the state and na- 
tional governments is required in the investi- 
gation of such subjects as the utilization of 
water resources, water-power industry, loca- 
tion, capacity, development costs, and the rela- 
tion to markets of power sites, and the fair 
value of power. Section 4(f), notice of appli- 
cation for a preliminary permit is to go to any 
state or municipality likely to be interested. 
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Section 7(a), in issuing permits and licenses 
preference is to be given to states and munici- 
palities. Section 10(e), licenses to states aad 
municipalities under certain circumstances 
shall be issued and enjoyed without charge. 
Section 14, a right is reserved not only to the 
United States but to any state or municipality 
to take over any licensed project at any time 
by condemnation and payment of just com- 
pensation. Sections 19 and 20, regulation of 
service and rates is preserved to the states. 
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sedure of the state laws by Federal 
legislation take its natural course.” 


Section 9(b)** does not resemble 
§ 27. It must be read with § 9(a) 
and (c).™ The entire section is de- 
voted to securing adequate informa- 
tion for the Commission as to pend- 
ing applications for licenses. Where 
§ 9(a) calls for engineering and 
financial information, § 9(b) calls for 
legal information. This makes § 9(b) 
a natural place in which to describe the 
evidence which the Commission shall 
require in order to pass upon applica- 
tions for Federal licenses. This makes 
it a correspondingly unnatural place 
to establish by implication such a sub- 
stantive policy as that contained in 
§ 27 and which, in accordance with 


the contentions of the state of Iowa, 
would enable Chap 363 of the Code 


of Iowa, 1939, to remain in effect 
although in conflict with the require- 
ments of the Federal Power Act. 
There is nothing in the express lan- 
guage of § 9(b) that requires such a 
conclusion. 

It does not itself require compliance 


with any state laws. Its reference to 
state laws is by way of suggestion to 
the Federal Power Commission of 
subjects as to which the Commission 
may wish some proof submitted to it 
of the applicant’s progress. The evi- 
dence required is described merely as 
that which shall be “satisfactory” 
the Commission. The need for com- 
pliance with applicable state laws, if 
any, arises not from this Federal stat- 
ute but from the effectiveness of the 
state statutes themselves. 

When this application has been re- 
manded to the Commission, that Com- 
mission will not act as a substitute 
for the local authorities having juris- 
diction over such questions as the suf- 
ficiency of the legal title of the applicant 
to its riparian rights, or as to the 
validity of its local franchises, if any, 
relating to proposed intrastate public 
utility service. Section 9(b) says that 
the Commission may wish to have 
“satisfactory evidence” of the progress 
made by the applicant toward meeting 
local requirements but it does not say 
that the Commission is to assume 





20 The legislative history of § 27 confirms 
these conclusions. The language is similar 
to that of § 8 of the Reclamation Act of 
[June 17,] 1902, 32 Stat 388, 390, Chap 1093, 
43 USCA § 383, 9A FCA title 43, § 383, 
which provides: “Nothing [in several listed 
sections] in this act shall be construed as af- 
fecting or intended to affect or to in any way 
interfere with the laws of any state or terri- 
tory relating to the control, appropriation, use, 
or distribution of water used in irrigation, or 
any vested right acquired thereunder, 

This restricted clause appeared in a modi- 
fied and broader form in the Ferris Public 
Lands Bill of 1916, H. R. No. 408, 64th Cong, 
Ist Sess: 

“Section 13. That nothing in this act shall 
be construed as affecting or intended to affect 
or to in any way interfere with the laws of 
any state relating to the control, appropria- 
tion, use, or distribution of water.” 

It also had appeared as § 14 of the Ferris 
Bill of 1914, H. R. No. 16,673, 63d Cong, 3d 
Sess, as follows: 
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“Section 14. That nothing in this act shall 
be construed as affecting or intended to af- 
fect or to in any way interfere with the laws 
of any state relating to the control, appro- 
priation, use, or distribution of water used in 
irrigation or for municipal or other uses, or 
any vested right acquired thereunder.” 

Discussion in Congress further emphasized 
the purely proprietary sense in which this lan- 
guage was used. 51 Cong Rec 13,630, 13,631. 

The clause reappeared in the Bill which be- 
came the Federal Water Power Act and was 
there enacted into the law in its present form. 
The use, in § 27 of the Federal Power Act, 
of language having a limited meaning in re- 
lation to proprietary rights under the reclama- 
tion law and in public land bills, carries that 
established meaning of the language into the 
Federal Power Act in the absence of anything 
in the act calling for a different interpreta- 
tion of the language. 

21 See note 6. 


22 See note 15. 
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responsibility for the legal sufficiency 
of the steps taken. The references 
made in § 9(b) to beds and banks of 
streams, to proprietary rights to divert 
or use water, or to legal rights to 
engage locally in the business of devel- 
oping, transmitting, and distributing 
power neither add anything to nor 
detract anything from the force of the 
local laws, if any, on those subjects. 
In so far as those laws have not been 
superseded by the Federal Power Act, 
they remain as applicable and effective 
as they were before its passage. The 
state of Iowa, however, has sought to 
sustain the applicability and validity 
of Chap 363 of the Code of Iowa in 
this connection, on the ground that the 
Federal Power Act, by the implications 
of § 9(b), has recognized this chapter 
of Iowa law as part of a system of 
dual control of power project permits, 
cumbersome and complicated though 
it be. If it had been the wish of 
Congress to make the applicant obtain 
consent of state, as well as Federal 
authorities, to each project, the simple 
thing would have been to so provide. 
In the course of the long debate on the 
legislation it was proposed at one time 
to provide for some such a consent in 
§ 9(b). 

For example, in the Shields Bill, 
S. No. 1419, 65th Cong 2d Sess in 
1917, a proviso was proposed : 

“That before the permit shall be 
granted under this act, the permittee 
must first obtain, in such manner as 
may be required by the laws of the 
states, the consent of the state or states 
in which the dam or other structure 
for the development of the water pow- 
er is proposed to be constructed.” 
(Italics supplied. ) 

This proviso was not enacted into 
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law but it illustrates the concreteness 
with which the proposal was before 
Congress. In 1918, when Representa- 
tive Mondell, of Wyoming, success- 
fully defended the present language 
against amendment, he stated the pur- 
poses of § 9(b) as follows: 


“There are two controlling reasons 
for the insertion of this paragraph. 
The first, from the standpoint of 
water-power legislation, is that the 
water-power commission shall have 
the benefit of all of the information 
which the states possess relative to the 
condition of water supply at the point 
of proposed diversion. That is a very 
important reason for a provision of 
this kind. The second reason 
is so that the bill shall carry with it 
notice to the Commission that they 
must proceed in accordance with the 
state laws, which they must do in any 
event, whether the provision were in 
the bill or not.” 56 Cong. Rec. 9813, 
9814. (Italics supplied. ) 


The purpose of this section as thus 
explained is consistent with the con- 
tention of the Commission in this case. 
It provides for presentation of informa- 
tion to the Federal Commission and 
protects the constitutional rights of the 
states. This explanation does not sup- 
port the contention of the state of 
Towa that § 9(b) amounts to the sub- 
jection of the Federal license to re- 
quirements of the state law on the same 
subject. The inappropriateness of 
such an interpretation is apparent in 
the light of the circumstances which 
culminated in the passage of the Fed- 
eral Water Power Act in 1920. The 
purposes of the act were then so gen- 
erally known as to have made such a 
restrictive interpretation impossible 
and a denial of it unnecessary. It was 
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the outgrowth of a widely supported 
effort of the conservationists to secure 
enactment of a complete scheme of 
national regulation which would pro- 
mote the comprehensive development 
of the water resources of the nation, 
in so far as it was within the reach 
of the Federal power to do so, instead 
of the piecemeal, restrictive, negative 
approach of the River and Harbor 
Acts and other Federal laws previ- 
ously enacted. 

It was a major undertaking involv- 
ing a major change of national policy.” 
That it was the intention of Congress 


to secure a comprehensive development 
of national resources and not merely 
to prevent obstructions to navigation 
is apparent from the provisions of the 
act, the statutory scheme of which has 
been several times reviewed and ap- 
proved by the courts.™ 

The detailed provisions of the act 
providing for the Federal plan of 
regulation leave no room or need for 
conflicting state controls. The con- 
tention of the state of Iowa is com- 
parable to that which was presented on 
behalf of 41 states and rejected by this 
court in United States v. Appalachian 





#3 The nation-wide drive for the passage of 
this legislation dates back at least to the ad- 
ministration of Theodore Roosevelt and to 
the enthusiastic support of “the conservation- 
ists” led by Gifford Pinchot, as Chief of the 
Division of Forestry. 

“With all its faults the Federal Water 
Power Act of 1920 marked a great advance. 
It established firmly the principle of Federal 
regulation of water-power projects, limited 
licenses to not more than fifty years, and pro- 
vided for government recapture of the power 
at the end of the franchise. 

“For the first time, the act of 1920 estab- 
lished a national policy in the use and devel- 
opment of water power on public lands and 
navigable streams. .” Pinchot, The 
Long. Struggle for Effective Federal Water 
Power Legislation (1945), 14 George Wash- 
ington L Rev ), 19. See also Kerwin, Fed- 
eral Water-Power Legislation, Chap VI. 


The present act was distinctly an effort to 
provide Federal control over and give Fed- 
eral encouragement to water power develop- 
ment. It grew out of a bill prepared by the 
Secretaries of War, Interior, and Agricul- 
It was recommended by a Special Com- 
mittee on Water Power created in the House 
of Representatives at the suggestion of Presi- 
dent Wilson. See Statement by Representa- 
tive Sims, Chairman of the Committee on 
Water Power, 56 Cong Rec 9797, 9798. The 
bill was to provide “a method by which the 
water powers of the country, wherever lo- 
cated, can be developed by public or private 
agencies under conditions which will give the 
necessary security to the capital invested and 
at the same time protect and preserve every 
legitimate public interest. . . The prob- 
lems are national, rather than local; they 
transcend state lines and cannot be handled 
adequately except by or in conjunction with 
national agencies.” Statement by David F. 
Houston, Secretary of Agriculture, quoted in 
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H. R. Rep. No. 61, 66th Cong, Ist Sess, p. 5. 

®4 New Jersey v. Sargent (1926) 269 US 
328, 70 L ed 289, 46 S Ct 122; United States 
v. Appalachian Electric Power Co. (1940) 
311 US 377, 85 L ed 243, 36 PUR(NS) 129, 
61 S Ct 291; Clarion River Power Co. v. 
Smith, 61 App DC 186, PUR1932E 149, 59 
F2d 861, writ of certiorari denied in (1932) 
287 US 639, 77 L ed 553, 53 S Ct 88; Ala- 
bama Power Co. v. McNinch (1937) 68 App 
DC 132, 21 PUR(NS) 225, 94 F2d 601; 
Pennsylvania Water & Power Co. v. Federal 
Power Commission (1941) 74 App DC 351, 
42 PUR(NS) 428, 123 F2d 155, writ of cer- 
tiorari denied in (1942) 315 US 806, 86 L ed 
1205, 62 S Ct 640; Alabama Power Co. v. 
Federal Power Commission (1942) 75 US 
App DC 315, 44 PUR(NS) 197, 128 F2d 280, 
writ of certiorari denied in (1942) 317 US 
652, 87 L ed 525, 63 S Ct 48; Puget Sound 
Power & Light Co. v. Federal Power Com- 
mission (1943) 78 US App DC 143, 50 PUR 
(NS) 375, 137 F2d 701; Wisconsin Pub. 
Service Corp. v. Federal Power Commission 
(1945) 58 PUR(NS) 151, 147 F2d 743, writ 
of certiorari denied in (1945) 325 US 880, 
89 L ed 1996, 65 S Ct 1574; Georgia Power 
Co. v. Federal Power Commission (1946) 62 
PUR(NS) 143, 152 F2d 908. 

%5 Sections 4(e) and 10(a), comprehensive 
plans required; §§ 4(f) and 5, preliminary 
permits; § 4(g), investigation of power re- 
sources; § 6, license term of fifty years; § 7 
(a), development of water resources on a na- 
tional basis; § 7(b), developments by the Unit- 
ed States itself; § 13, prompt construction 
required; § 14, recapture of projects and pay- 
ment for them by the government upon ex- 
piration of licenses, thus giving the govern- 
ment a direct interest in and reason for con- 
trol of every feature of each licensed project; 
§ 21, Federal powers of condemnation vested 
in licensee; and § 28, prohibition of amend- 
ment or repeal of licenses. 
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Electric Power Co. (1940) 311 US 
377, 404, 405, 426, 427, 85 L ed 243, 
251, 252, 262, 263, 36 PUR(NS) 
129, 135, 148, 61 S Ct 291, where this 
court said: 

“The states possess control of the 
waters within their borders, ‘subject 
to the acknowledged jurisdiction of 
the United States under the Constitu- 
tion in regard to commerce and the 
navigation of the waters of rivers.’ 
It is this subordinate local control that, 
even as to navigable rivers, creates 
between the respective governments a 
contrariety of interests relating to the 
regulation and protection of waters 
through licenses, the operation of 
structures and the acquisition of proj- 
ects at the end of the license term. 
But there is no doubt that the United 
States possesses the power to control 
the erection of structures in navigable 
waters. 


“The point is that navigable waters 
are subject to national planning and 
control in the broad regulation of 
commerce granted the Federal govern- 


ment. The license conditions to which 
objection is made have an obvious rela- 
tionship to the exercise of the com- 
merce power. Even if there were no 
such relationship the plenary power 
of Congress over navigable waters 
would empower it to deny the privi- 
lege of constructing an obstruction in 
those waters. It may likewise grant 
the privilege on terms. It is no objec- 
tion to the terms and to the exertion 
of the power that ‘its exercise is at- 
tended by the same incidents which 
attend the exercise of the police 
power of the states.’ The congres- 
sional authority under the commerce 


[14] 
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clause is complete unless limited by the 
Fifth Amendment.” 

It is the Federal Power Commission 
rather than the Iowa Executive Coun- 
cil that under our constitutional gov- 
ernment must pass upon these issues 
on behalf of the people of Iowa as well 
as on behalf of all others. 

We accordingly reverse the judg- 
ment of the court below with direc- 
tions to remand the case to the Federal 
Power Commission for further pro- 
ceedings in conformity with this 
opinion. 

Reversed. 


Mr. Justice Jackson took no part 
in the consideration or decision of 
this case. 


Mr. Justice FRANKFURTER dissent- 
ing: This case does not present one of 
those large constitutional issues which, 
because they are so largely abstract, 
have throughout its history so often 
divided the court. The controversy, 
as I understand it, is concerned with 
the proper administration of a law in 
which Congress has recognized the 
interests of the states as well as of the 
United States and has entrusted the 
proper adjustment of these nation- 
state relations to the interrelated func- 
tions of the Federal Power Commis- 
sion and the courts. 


We are all agreed that Congress 
has the constitutional power to pro- 
mote a comprehensive development of 
the nation’s water resources and that 
it has exercised its authority by the 
Federal Power Act. 41 Stat 1063, 
Chap 285, 49 Stat 838, Chap 687, 
16 USCA §§ 791(a) et seq, 5 FCA 
title 16, §§ 791(a) et seq. See United 
States v. Chandler-Dunbar Water 
Power Co. (1913) 229 US 53, 57 
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L ed 1063, 33 S Ct 667; New Jersey 
v. Sargent (1926) 269 US 328, 70 
L ed 289, 46 S Ct 122; United States 
v. Appalachian Electric Power Co. 
(1940) 311 US 377, 85 L ed 243, 
36 PUR(NS) 129, 61 S Ct 291. 
And in view of Congress’ power, of 
course this enactment overrides all 
state legislation in conflict with it. 
But the national policy for water power 
development formulated by the Federal 
Power Act explicitly recognizes regard 
for certain interests of the states as 
part of that national policy. This 
does not imply that general, uncritical 
notions about so-called “states’ rights” 
are to be read into what Congress has 
written. It does mean that we must 
adhere to the express congressional 
mandate that the public interest which 
underlies the Federal Power Act in- 
volves the protection of particular mat- 
ters of intimate concern to the people 
of the states in which proposed proj- 
ects requiring the sanction of the 
Federal Power Commission are to be 
located. By § 9(b) of the act, 41 
Stat 1063, 1068, Chap 285, 16 
USCA § 802(b), 5 FCA title 16, 
§ 802(b).2 Congress explicitly re- 
quired that before the Commission 
can issue a license for the construc- 
tion of a hydroelectric development, 
such as the proposed project of the 
petitioner, the Commission must have 
“satisfactory evidence that the appli- 
cant has complied with the require- 
ments of the laws of the state” in 
reference to the matters enumerated. 

Whether the Commission has such 


“satisfactory evidence” necessarily 
depends upon what the requirements 
of state law are. In turn, what the 
requirements. of state law are often 
depends upon the appropriate but un- 
settled construction of state law. And 
so, the Commission may well be con- 
fronted, as it was in this case, with the 
necessity of determining what the state 
law requires before it can determine 
whether the applicant has satisfied it, 
and, therefore, whether the condition 
for exercising the Commission’s power 
has been fulfilled. 

To safeguard the interests of the 
states thus protected by § 9(b), Con- 
gress has directed that notice be given 
to the state when an application has 
been filed for a license, the granting 
of which may especially affect a state. 
Section 4(f), 49 Stat 838, 841, Chap 
687, 16 USCA § 797 (f), 5 FCA 
title 16, § 797 (f). Ifa state does not 
challenge the claim of an applicant, the 
evidence submitted by the applicant, 
if found to be satisfactory by the Com- 
mission, has met the demands of 
§ 9(b), and a state cannot thereafter 
challenge the Commission’s determina- 
tion. But a real problem in admin- 
istration is presented to the Power 
Commission when a state does inter- 
vene and claims that the applicant has 
not complied with its lawful require- 
ments. For, before the Commission 
can meet the duty placed on it by 
§ 9(b), it must ascertain the scope 
and meaning of the state law. Sup- 
pose the state law is not clear or is 
susceptible of different constructions 





1“§ 9. That each applicant for a license 
hereunder shall submit to the Commission 


(b) Satisfactory evidence that the appli- 


cant has complied with the requirements of 
the laws of the state or states within which 
the proposed project is to be located with re- 


spect to bed and banks and to the appropria- 
tion, diversion, and use of water for power 
purposes and with respect to the right to en- 
gage in the business of developing, transmit- 
ting, and distributing power, and in any other 
business necessary to effect the purposes of a 
license under this act.” 
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and has received no construction by 
the only authoritative source for the 
interpretation of state laws, namely, 
the highest court of the state. Must 
the Federal Power Commission give 
an independent interpretation of the 
laws of the state? This is not to 
suggest an unreal or hypothetical 
situation. The Federal Power Com- 
mission submitted here a compilation 
of laws relating to state requirements 
relevant under § 9(b) for not less than 
thirty states. Are the lawyers of the 
Commission to make themselves the 
originating interpreters of the laws of 
these states? Are they to construe, 
for instance, the laws of New Jersey 
and Oklahoma and Arizona and 
Illinois when the courts of those states 
have not spoken? And if they do and 
the state appeals from the decision, 
must the court of appeals for the Dis- 
trict of Columbia become the inter- 


preter of these various laws? Finally, 
in the event of a further appellate re- 
view is this court to construe state 
legislation without guidance by the 


state courts? Time out of mind, and 
in a variety of situations, this court 
has admonished against the avoidable 
assumption by this court of the inde- 
pendent construction of state legisla- 
tion. See, e. g., Gilchrist v. Inter- 
borough Rapid Transit Co. 279 US 
159, 207-209, 73 L ed 652, 663-665, 
PUR 1929B 434, 49 S Ct 282; 
Brandeis, J., dissenting, in Railroad 
Commission v. Los Angeles R. Corp. 
280 US 145, 158, 164-166, 74 L ed 
234, 338, 350-352, PUR 1930A 1, 11, 
50 S Ct 71. It is pertinent to recall 
the classic statement of the reason for 
leaving to the controlling interpreta- 
tion of local courts the meaning of 
local law: “To one brought up within 
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it, varying emphasis, tacit assump- 
tions, unwritten practices, a thousand 
influences gained only from life, may 
give to the different parts wholly new 
values that logic and grammar never 
could have got from the books.” 
Diaz v. Gonzalez y Lugo (1923) 261 
US 102, 106, 67 L ed 550, 552, 43 
S Ct 286. If it has been deemed un- 
wise to throw upon this court the 
burden of construing local legislation 
when the construction could by ap- 
propriate procedure be had from the 
states, it seems odd that we should 
reject this as a rule of administration 
adopted by the Power Commission. 


That is all that the Commission 
has done in this case. It has said, in 
effect: “We do not know what the 
Iowa law demands of the applicant. 
Iowa has a right to make certain 
demands under § 9(b) and until they 
are met we are not empowered to grant 
a license to the applicant. But we 
cannot tell whether they have been 
met, because the meaning of the Iowa 
statutes has not been determined, as it 
easily can be determined, by an appro- 
priate action in the Iowa courts. Only 
after such an authoritative pronounce- 
ment can we know what our obliga- 
tion under the statute may be.” The 
court of appeals for the District of 
Columbia thought that such procedure 
made sense. It seems to have said: 
“The Commission doesn’t know what 
the Iowa law requires, and neither do 
we. For we cannot tell what it re- 
quires until the Iowa supreme court 
tells us what it requires. And an 
adjudication of that issue can be 
readily secured if the applicant will 
proceed along the easy path provided 
by Iowa for obtaining such an adjudi- 
cation.” — App DC —, 60 PUR 
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(NS) 343, 151 F2d 20. See Iowa 
Laws 1943, Chap 278, § 306 and 
Lloyd v. Ramsay (1921) 192 Iowa 
103, 116, 117, 183 NW 333. Even 
we cannot construe the requirements 
of Iowa law in the absence of a deter- 
mination by the Iowa supreme court. 
And in much more conventional types 
of litigation we have evolved the pro- 
cedure whereby Federal litigation is 
stayed until the state law is authorita- 
tively determined by a state court. E. 
g., Texas R. Commission v. Pullman 
Co. (1941) 312 US 496, 85 L ed 971, 
39 PUR(NS) 428, 61 S Ct 643, Spec- 
tor Motor Service v. McLaughlin 
(1944) 323 US 101, 89 L ed 101, 65 
S Ct 152; American Federation of 
Labor v. Watson, March 25, 1946. 
[— US —, 90 L ed —, 66 S Ct 761]. 


What reason of policy is there for 
not approving this mode of adjusting 


interests that involve a regard for both 
Federal and state enactments? The 
Federal Power Commission which 
devised this procedure has not been an 
unzealous guardian of the national in- 
terests. E. g., Federal Power Com- 
mission v. Natural Gas Pipeline Co. 
(1942) 315 US 575, 86 L ed 1037, 
42 PUR(NS) 129, 62 S Ct 736; Fed- 
eral Power Commission v. Hope Nat. 
Gas Co. (1944) 320 US 591, 88 L ed 
333, 51 PUR(NS) 193, 64 S Ct 281. 


It is no answer to suggest that the 
attorney general of Iowa at the bar of 
this court expressed a view of the Iowa 
statute which would make obedience 
to it needless because of conflict 
with the provisions of the Federal 
Power Act. The attorney general is 
not the judicial organ of the state of 
Iowa. This court does not always 
take the interpretation by the Attorney 
General of the United States of a Fed- 
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eral statute. It should not take the 
view of the attorney general of Iowa 
as authoritative on a statute not con- 
strued by the supreme court of lowa 
when we are called upon to make the 
adjustment in Federal-state relations 
which Congress has enjoined in 
§ 9(b). After all, advocates, includ- 
ing advocates for states, are like mana- 
gers of pugilistic and election contest- 
ants in that they have a propensity 
for claiming everything. Before con- 
flict can be found between Federal and 
state legislation, construction must be 
given the state legislation. Avoid- 
ance of conflict is itself an important 
factor relevant to construction. And 
so, construction of state legislation 
relating to the matters dealt with in 
the Federal Power Act is subtle busi- 
ness and a subtlety peculiarly within 
the duty, skill, and understanding of 
state judges. 

If it be said that the procedure for 
which the Federal Power Commission 
contends may take time, there is no 
assurance that a contested case like 
this will not take just as much time 
hereafter. The Commission must pass 
independently on an unconstrued state 
statute ; its construction may then come 
before the court of appeals for the dis- 
trict and eventually before this court. 
Even then the possibility remains that 
this court’s decision will be followed 
by one in the state court ruling, as has 
not been unknown, that this court’s 
interpretation was in error. In any 
event, mere speed is not a test of jus- 
tice. Deliberate speed is. Deliberate 
speed takes time. But it is time well 
spent. 

With due respect, I have not been 
able to discover an adequate answer 
to the position of the Federal Power 
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Commission, thus summarized in the 
Solicitor General’s brief: 

“Unless § 9(b) is to be given no 
effect whatever, some evidence of com- 
pliance with at least some state laws 
is a prerequisite to the issuance of a 
Federal license, and the view of the 
court below, that there is no occasion, 
in this case, to anticipate conflicts be- 
tween state and Federal authority and 
the consequent invalidity of the state 
law, is not an unreasonable one. “To 
predetermine, even in the limited field 
of water power, the rights of different 
sovereignties, pregnant with future 
controversies, is beyond the judicial 


function.’ United States v. Appa- 
lachian Electric Power Co. (1940) 
311 US 377, 423, 85 L ed 243, 261, 
36 PUR(NS) 129, 61 S Ct 291. Here 
petitioner, since the modification of 
its plans, has given the state executive 
council and the Iowa courts no oppor- 
tunity to express their views on its 
proposed project with reference to 
matters which may be peculiarly of 
local concern; without such an ex- 
pression, it is difficult to assess the 
propriety of what is only an antici- 
pated exercise of the state’s power.” 

Accordingly, I think that the judg- 
ment should be affirmed. 
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Panhandle Eastern Pipe Line Company 
et al. 


Docket No. G-661 


Re Panhandle Eastern Pipe Line Company 
et al. 


Docket No. G-688 
Opinion No. 130 
March 14, 1946; rehearing granted May 10, 1946 


ROCEEDING relating to proposed contract by interstate natural 

gas company to supply gas to an industrial user; proposed 

service held to be contrary to representations made when author- 

ization for new capacity was sought, violative of existing orders 

of Commission, and against public interest. Rehearing granted 
May 10, 1946. 
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Gas, § 2.1 — Jurisdiction of Federal Power Commission — Protection of adequacy 
of service. 

1. The Natural Gas Act confers on the Federal Power Commission juris- 
diction over a company found to be a natural gas company within the mean- 
ing of the act and over the facilities used by such company in either trans- 
porting natural gas in interstate commerce or in the sale of such gas for 
resale, especially to the extent necessary to enable the Commission to pro- 
tect the adequacy of service to its customers, p. 219. 


Gas, § 2.1 — Jurisdiction of Federal Power Commission — Interstate transmis- 
sion pipe-line system. 

2. The entire interstate transmission pipe-line system of a natural gas com- 
pany is subject to the jurisdiction of the Federal Power Commission, and 
it is for the Commission to determine whether it is contrary to the public 
interest to permit the company to operate its system for the purpose of 
supplying an industrial company, under contract, with natural gas for in- 
dustrial use, p. 219. 


Certificates of convenience and necessity, § 104 — Operations under conditional 
authorization — Contract for gas supply — Impairment of service to 
present customers. 

3. A natural gas company authorized by the Commission to construct and 
operate facilities, subject to a condition that the facilities should not be 
used for either transportation or sale of natural gas under the jurisdiction 
of the Commission to any new customers except upon specific authoriza- 
tion from the Commission, should be prevented from using the facilities 
to sell gas under contract to an industrial consumer where the company has 
not the capacity to sell the large quantity required without impairing its 
ability to render satisfactory service to existing customers, p. 220. 


Aa 


By the Commission: On Novem- ers in the city of Detroit and the coun- 


ber 7, 1945, the city of Detroit, Mich- 
igan, and the county of Wayne, Mich- 
igan, filed a complaint against Pan- 
handle Eastern Pipe Line Company 
(Panhandle), alleging that contractual 
arrangements between Panhandle and 
Michigan Consolidated Gas Company 
(Michigan Consolidated) unlawfully 
limit the quantity of natural gas which 
Panhandle is obliged to supply to 
Michigan Consolidated in any one 
day; that Panhandle unlawfully re- 
fused to supply natural gas to Michi- 
gan Consolidated during off-peak pe- 
riods for underground storage and 
that Panhandle has otherwise unlaw- 
fully restricted the supply of natural 
gas to Michigan Consolidated in vio- 
lation of the rights of public consum- 
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ty of Wayne, both in the state of Mich- 
igan. 

On December 12, 1945, a complaint 
was received from Michigan Consoli- 
dated requesting that an investigation 
be instituted by the Commission with 
respect to the undertaking of Panhan- 
dle to sell natural gas to the Ford Mo- 
tor Company, which is presently 
served by Michigan Consolidated. On 
December 13, 1945, a telegram was 
received from the Michigan Public 
Service Commission joining in the 
complaint of Michigan Consolidated 
and asking that this Commission take 
appropriate action regarding such pro- 
posed sale to the Ford Motor Com- 
pany. 

Communications were also received 
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from the regulatory Commissions of 
the states of Illinois and Indiana and 
from the Central Indiana Gas Com- 
pany, Indiana Gas and Water Com- 
pany, Inc., and Kokomo Gas and Fuel 
Company, distributing company cus- 
tomers of Panhandle in Indiana, with 
reference to the natural-gas service 
rendered to present customers, and 
asking that the Commission investi- 
gate Panhandle’s ability to render ade- 
quate gas service to existing consum- 
ers before permitting any additional 
connection to its transmission pipe- 
line facilities. 

On December 18, 1945, the Com- 
mission ordered Panhandle, inter alia, 
to show cause: 

(A) Why the supply of natural gas 
to Ford Motor Company, as provided 
in its contract of October 20, 1945, 
(1) will not impair its ability to pro- 
vide adequate and reasonable natural 
gas service to consumers entitled to 
such service under the Natural Gas 
Act and orders of this Commission, 
and (2) will not violate orders of this 
Commission authorizing the construc- 
tion and limiting the operation of fa- 
cilities under § 7 of the Natural Gas 
Act as provided in such orders; and 

(B) Why appropriate and timely 
appplication should not be made un- 
der § 7 of the Natural Gas Act for the 
construction and operation of all nec- 
essary pipe-line facilities required for 
the interstate transportation of natural 
gas to the Ford Motor Company in- 
cluding all measuring and regulating 
equipment which may be required. 

Public hearings, including oral ar- 
gument before the Commission were 
held in Washington, D. C., commenc- 
ing on January 7, 1946, and through 
January 12, 1946. The Public Coun- 
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selor of the state of Indiana and the 
regulatory Commissions of the states 
of Indiana and Michigan participated 
in this proceeding. Other participants 
included the cities of Detroit and 
Dearborn, Michigan, as well as sev- 
eral distribution companies served by 
Panhandle, all of which protested 
against the proposed sale of gas to the 
Ford Motor Company. 

By reason of the filing of a com- 
plaint by Michigan Consolidated, the 
Michigan Public Service Commission 
also had before it for consideration the 
matter of the proposed sale of gas to 
Ford. As a result of such complaint 
the Michigan Commission, on Decem- 
ber 21, 1945, issued an order to show 
cause, directed to Panhandle, why an 
order should not be entered restrain- 
ing Panhandle from making direct 
sales of natural gas to consumers in 
the state of Michigan. After a hear- 
ing on the issues, the Michigan Com- 
mission rendered an opinion and or- 
der on February 18, 1946, by the 
terms of which it ordered Panhandle 
to cease and desist from making di- 
rect sales to industries in Michigan, 
unless a certificate of public conven- 
ience is issued permitting the perform- 
ance of such service. 

Panhandle, on and since February 
7, 1942, has owned and operated, 
among other facilities, a natural-gas 
main transmission pipe-line system ex- 
tending from a point known as Wind- 
mil! Junction in Moore county, Texas, 
through the states of Oklahoma, Kan- 
sas, Missouri, and Illinois and into 
the state of Indiana to a point near the 
Illinois-Indiana boundary. On or 
about March 31, 1943, Panhandle ac- 
quired the transmission systems of its 
subsidiaries, [Illinois Natural Gas 
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Company and Michigan Gas Trans- 
mission Corporation, resulting in the 
extension of Panhandle’s main trans- 
mission pipe line through the states of 
Indiana and Ohio and into the state 
of Michigan. Panhandle is engaged 
in producing and purchasing natural 
gas in the Panhandle and Hugoton 
fields located in the states of Texas, 
Kansas, and Oklahoma, and in trans- 
porting such gas in interstate com- 
merce, and in its sale in interstate com- 
merce for resale for ultimate public 
consumption. 

Panhandle’s first major application 
to increase its system sales capacity 
was filed on February 25, 1943 
(Docket No. G-452). In such appli- 
cation Panhandle submitted for the ap- 
proval of the Commission the first 
part of its over-all looping program, 
which consisted of looping its main 
transmission pipe-line systems in the 
states of Kansas, Missouri, and IIli- 
nois, for the purpose of increasing its 
system sales capacity in order to meet 
the requirements of new customers, 
comprising three distributing compa- 
nies in Michigan and one distributing 
company in Illinois, and to satisfy the 
increased natural-gas requirements of 
other customers. 


Following this application, Panhan- 
dle filed applications on March 25, 
1943 (Docket No. G-459), April 24, 
1944 (Docket No. G-543), and Feb- 
ruary 2, 1945 (Docket No. G-620), 
requesting authorization to construct 
and operate additional pipe-line facili- 
ties consisting of extensive loop lines, 
additional compressor units aggregat- 
ing 33,100 horsepower, appurtenant 
facilities, and valve changes on its 
pipe-line system. 

Panhandle in the several proceed- 
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ings with respect to such applications, 
has represented to the Commission 
that such proposed construction is nec- 
essary in order to assure the continui- 
ty of adequate service and satisfy the 
needs of customers attached to its sys- 
tem or proposed to be served under 
contracts submitted in evidence dur- 
ing those hearings. 

The Commission, in authorizing the 
construction and operation of the fa- 
cilities applied for by Panhandle be- 
ginning 1943, recognized the need for 
such facilities in order that Panhandle 
might meet its existing obligations 
and maintain adequate service in the 
markets it had committed itself by 
such applications to serve. One of 
the important markets now served by 
Panhandle is Ohio, where, in recent 
years, an urgent need has been shown 
for additional supplies of gas. As a 
result of such showing, the Commis- 
sion authorized major additions to 
Panhandle’s interstate transmission 
system in order that large quantities 
of natural gas may be delivered to the 
East Ohio Gas Company and Ohio 
Fuel Gas Company. We have recog- 
nized that the consumers in the vari- 
ous states, either directly or indirect- 
ly served by Panhandle, expended 
substantial sums of money in order 
to receive natural-gas service and 
that they therefore have a right 
to assume that Panhandle would not 
expand its markets or its service to 
the extent that it would impair its 
ability to perform fully the obligation 
imposed upon it to supply natural gas 
to customers attached to its system. 

In keeping with the authority grant- 
ed to it the Commission, as early as 
October 2, 1942, imposed conditions 
in an order issuing a certificate of 
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public convenience and _ necessity 
(Docket Nos. G-408, G-410), 3 FPC 
301, 46 PUR(NS) 165, 170, which 
were then deemed necessary in the 
public interest. In authorizing Pan- 
handle to deliver gas to The Ohio 
Fuel Gas Company, the Commission 
conditioned the deliveries to such pe- 
riods of time and such quantities of 
natural gas as would “not impair the 
ability or capacity of Panhandle East- 
ern Pipe Line Company . . . to 
serve and fully meet its obligations to 
its present customers” then attached 
to its system. On November 30, 
1943, by reason of the construction c* 
additional pipe-line facilities by Pan- 
handle which augmented its system 
capacity, the Commission amended 
such order and removed the specific 
condition referred to above. 

The constant growth of the markets 
served by Panhandle required this 
Commission, in dealing with the nu- 
merous applications filed by the compa- 
ny with the Commission, to consider 
the effect of the company’s future op- 
eration of such facilities on customers 
which it had already obligated itself 
to serve. The Commission, therefore, 
on March 27, 1945' in authorizing 
the construction and operation of ad- 
ditional facilities by Panhandle to 
maintain its system sales capacity, 
provided that the facilities therein au- 
thorized should not be used for ei- 
ther the transportation or sale of nat- 
ural gas, subject to the jurisdiction 
of the Commission, to any new cus- 
tomers except upon specific authoriza- 
tion by the Commission. 

In its opinion and order adopted 
March 31, 1945,* the Commission au- 
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thorized Panhandle to construct and 
operate additional facilities in order to 
increase its system sales capacity by 
50,000 thousand cubic feet for the pur- 
pose of meeting its market require- 
ments, but again with the condition 
that the facilities authorized should 
not be used for either the transporta- 
tion or sale of natural gas, subject to 
the jurisdiction of the Commission, to 
any new customers, except upon spe- 
cific authorization first obtained from 
the Commission. 

Notwithstanding the Commission’s 
orders above referred to, and the ob- 
ligations to its existing customers, 
Panhandle entered into a contract with 
the Ford Motor Company on October 
20, 1945, under the terms of which it 
is to supply Ford Motor Company 
with natural gas. 

It is proposed that deliveries of nat- 
ural gas for industrial use to the Ford 
Motor Company at a point on or near 
Panhandle’s present pipe line in Dear- 
born, Michigan, commence on or be- 
fore May 1, 1946, and to continue to 
and including November 30, 1948, 
and from year to year thereafter un- 
less terminated by either party on nine- 
ty days’ notice. The volumes to be 
delivered,.after an initial change-over 
period for the Ford Motor Company, 
are 25,000 thousand cubic feet per day 
(plus or minus 10 per cent) Monday 
through Friday exclusive of holidays, 
and 15,000 thousand cubic feet per day 
on holidays, Saturdays, and Sundays. 
In addition, the Ford Motor Company 
has the option, upon six months’ no- 
tice to Panhandle, of increasing its 
purchases by 25,000 thousand cubic 
feet per day or to a total of 50,000 





1In Re Panhandle Eastern Pipe Line Co. 
Docket Ne. G-543. 
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2In Re Panhandle Eastern Pipe Line Co. 
Docket No. G-620, 59 PUR(NS) 38. 


63 PUR(NS) 











FEDERAL POWER COMMISSION 


thousand cubic feet per day on Mon- 
days through Fridays. These relative- 
ly large deliveries are proposed to be 
made on an interruptible basis. 

The record before the Commission 
shows that the present designed daily 
sales capacity of Panhandle’s main- 
line system is 383,000 thousand cubic 
feet per day and that Panhandle’s 
present interruptible load amounts to 
approximately 60,000 thousand cubic 
feet per day. Operating under pres- 
ent conditions, it found itself forced to 
curtail deliveries to its present inter- 
ruptible customers during fourteen 
days of the month of December, 1945. 


On four days during that period it be- 
came necessary for the company to di- 
rect a 100 per cent curtailment of the 
use of interruptible gas. This indi- 
cates that on those four days the firm 
load approached the line capacity of 
383,000 thousand cubic feet. The sys- 
tem mean temperature at which the 
firm load approached system capacity 
was about 6° F. 

Based on Panhandle’s system mean 
temperatures for the winter season, 
December 1944—March 1945, the 
schedule of curtailment required for 
the three conditions of interruptible 
load would be as follows: 


Number of Days and Per Cent Curtailment Required During 121-Day Winter Season, 
December through March 


Curtailment With 
Present Load 
Number 
of Days 


System Mean Temperature 


Number of Days of Curtailment 
Average Curtailment over 121-Day 

Period 

Under present operating conditions, 
the average curtailment of every in- 
terruptible consumer during the win- 
ter season is approximately 31 per 
cent. If the interruptible demand were 
to be increased to 85,000 thousand cu- 
bic feet per day by the addition of 25,- 
000 thousand cubic feet per day of 
Ford load, each interruptible custom- 
er including Ford would be curtailed 
an average of approximately 45 per 
cent of its normal requirements during 
the winter. The curtailment of each 
present interruptible customer would 
be increased by 14 per cent, and 14 per 
cent of the gas now available to such 
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Curtailment With Curtailment With 
Present Load Present Load 
Plus 25,000 Plus 50,000 
M cu. ft. Per Day M cu. ft. Per Day 


Per Number Per Number Per 
Cent of Days Cent of Days Cent 
0 0 10 20 

0 27 29 44 
40 58 39 67 
75 82 86 
100 100 100 


31% 45% 54% 


customers would be delivered to Ford. 
If the Ford option to take 50,000 
thousand cubic feet per day were ex- 
ercised, then each interruptible con- 
sumer including Ford would be cur- 
tailed an average of 54 per cent. In 
this instance the gas delivered to Ford 
would be obtained by increasing the 
curtailment of present interruptible 
consumers from the present 31 per 
cent to 54 per cent, or by an additional 
23 per cent on the average day. 
Under present conditions it is nec- 
essary to make some curtailment of in- 
terruptible deliveries on 68 days out 
of 121 days of the winter season, with 
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curtailments commencing when the 
* system mean temperature drops to 30° 
F. With the addition of the first in- 
crement of 25,000 thousand cubic feet 
per day of Ford interruptible load, it 
would be necessary to start curtail- 
ments when the system mean tempera- 
ture fell to only 40° F. and curtailment 
would be necessary on 97 days of the 
winter. When the Ford load reaches 
50,000 thousand cubic feet per day 
curtailment must start at 50° F., and 
some curtailment would be necessary 
on 107 days of the 121l-day winter 
season. 

The record in these proceedings 
shows that, on the Panhandle system 
as a whole during the year 1946, there 
will be a deficiency of interruptible gas 
during the months of January, Feb- 
ruary, and December. If it were to 
deliver 25,000 thousand cubic feet per 
day to Ford Motor Company under 
the proposed contract and make deliv- 
eries to Union Gas Company of Can- 
ada through the facilities as proposed 
in Docket Nos. G-612 and G-619, 
there would be a deficiency in supply 
of interruptible gas on the average 
day during seven months of the year, 
and if it were to increase deliveries to 
Ford to 50,000 thousand cubic feet 
per day, there would be a deficiency of 
such gas on the average day of every 
month of the year. 

The evidence indicates that Panhan- 
dle’s present customers require addi- 
tional gas to meet increases in their 
firm load, thus making less gas avail- 
able for interruptible service. Hence, 
the gas proposed to be delivered under 
the Ford contract can only be derived 
from the substantial lowering of the 
standards of service to present inter- 
ruptible consumers. 
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It appears to the Commission that 
the impairment of service to present 
consumers, which would be caused by 
this additional load, would lower the 
standards of service beyond that mini- 
mum which such consumers might rea- 
sonably demand, and would create a 
condition which such consumers are 
not now adequately prepared to meet 
through the use of standby fuel or oth- 
erwise. 

Panhandle offered no evidence to 
refute the record facts as indicated 
above. Regardless of its failure to do 
so, it is quite clear from the record 
that the service proposed would un- 
questionably impair the ability of Pan- 
handle to provide adequate and rea- 
sonable natural-gas service to consum- 
ers now entitled to such service. 

[1, 2] Counsel for Panhandle ad- 
vanced the argument at the hearing 
that the Commission has no jurisdic- 
tion under the Natural Gas Act re- 
garding the sale of gas to a direct in- 
dustrial consumer such as Ford, and, 
further, under the circumstances in- 
volved, a certificate of public conven- 
ience and necessity pursuant to § 7(c) 
of the act is not required. 

Without receding from this posi- 
tion, Panhandle filed an application 
(Docket No. G-693) on January 10, 
1946, pursuant to § 7(c) of the act 
for authority to construct and operate 
certain facilities required in order to 
make the proposed deliveries of nat- 
ural gas to the Ford Motor Com- 
pany. 

The Commission wishes to make it 
plain that its action in this matter is 
not to be construed as an attempt to 
assert jurisdiction over a direct sale 
of gas as such. However, we do by 
our action in this matter indicate 
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clearly that, in our opinion, the Nat- 
ural Gas Act does confer on the Com- 
mission jurisdiction over a company 
found to be a natural-gas company 
within the meaning of the Natural Gas 
Act, and over the facilities used by 
such company in either transporting 
natural gas in interstate commerce or 
in the sale of such gas for resale, espe- 
cially to the extent necessary to enable 
the Commission to protect the ade- 
quacy of service to its customers. 

In the instant case there can be no 
doubt that the entire interstate trans- 
mission pipe-line system of Panhandle 
is subject to the jurisdiction of the 
Commission. Hence, it is for the 
Commission to determine whether it 
is contrary to the public interest to 
permit Panhandle to operate its sys- 
tem for the purposes proposed. If the 


Commission could not make this de- 


termination it would not be able to 
exercise properly the regulatory au- 
thority conferred upon it by Congress. 
That there has been a clear recogni- 
tion of this authority by Panhandle is 
evidenced by the several applications 
heretofore filed by it for permission to 
increase its system sales capacity. 

[3] Therefore, it is our view that 
where, as here, a company has not the 


capacity to sell a large quantity of gas 
to a new customer without impairing * 
its ability to render satisfactory service 
to existing customers, it is the duty of 
the Commission in protecting the in- 
terest of the public to prevent such 
company from using the facilities sub- 
ject to its jurisdiction for such pur- 
pose. The Commission fixed the ca- 
pacity of Panhandle’s pipe-line system 
for the furnishing of service to cus- 
tomers then represented by Panhandle 
to require gas service. 

The Commission accordingly con- 
cludes and finds that for Panhandle to 
use its presently authorized capacity 
for the purpose here under considera- 
tion would be contrary to its repre- 
sentations when it sought authoriza- 
tion for new capacity, violative of ex- 
isting orders of the Commission, and 
against the public interest. 

For the reasons set forth in the 
opinion herein, it is appropriate for 
the Commission to dismiss without 
prejudice the application filed under 
§ 7(c) of the act in the related pro- 
ceeding (Docket No. G-693), referred 
to above. In view of the conclusion 
and finding stated above, no further 
order appears necessary or appropriate 
at this time. 
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SECURITIES AND EXCHANGE COMMISSION 


Re Interstate Power Company et al. 


File Nos. 70-1164, 70-1170, Release No. 6516 
March 28, 1946; rehearing denied April 29, 1946 


EARING on application of holding company for authority to 
H sell its utility assets to a nonaffiliated subsidiary of a 
holding company under § 12(b) of the Holding Company 
Act and Rule U-44; authority denied. Rehearing denied, 

April 29, 1946. 


Consolidation, merger, and sale, § 45.1 — Sale to nonaffiliated subsidiary — Com- 
petitive bidding requirements. 
1. A registered holding company selling public utility assets should adopt a 
procedure designed to afford all interested persons who would qualify as 
purchasers a fair opportunity to make offers and to secure for the seller 
the maximum price reasonably obtainable, p. 225. 


Consolidation, merger, and sale, § 45.1 — Sale of interest in subsidiary — Denial 
of approval — Competitive bidding defects. 

2. A declaration, pursuant to § 12(d) of the Public Utility Holding Com- 
pany Act, 15 USCA § 79/(d), and Rule U-44, regarding the proposed sale 
by a holding company of certain of its utility assets to a nonaffiliated sub- 
sidiary of a registered holding company, was denied effectiveness because 
the selling procedure followed in the negotiations for sale of the property 
was prejudicial to the competitive position of a public utility company which 
was not afforded a fair opportunity to submit a revised bid before acceptance 
of the purchaser’s bid, p. 225. 


¥ 


APPEARANCES: Matthews, Har- 
mon & Springer, by Clement F. 


has filed a declaration and amendment 
thereto (File No. 70-1164) pursuant 


Springer, for Interstate Power Com- 
pany; Lawrence I. Shaw, for Peoples 
Natural Gas Company and Northern 
Natural Gas Company; Gallagher & 
Madden, by Henry M. Gallagher, for 
Minnesota Valley Natural Gas Com- 
pany; Arthur Goldman and Edward 
V. Ahern, for the Public Utilities Di- 
vision of the Commission. 

Interstate Power Company (“Inter- 
state’), a registered holding company 
and a subsidiary of Ogden Corpora- 
tion, a registered holding company, 


221 


to § 12 (d) of the Public Utility Hold- 
ing Company Act of 1935, 15 USCA 
§ 791(d), and Rule U-44 promulgated 
thereunder, regarding the proposed 
sale of certain utility assets to Peoples 
Natural Gas Company (‘Peoples’), a 
wholly owned subsidiary of Northern 
Natural Gas Company (“Northern”), 
a registered holding company. Peo- 
ples and its parent have filed a joint 
declaration and amendments thereto 
(File No. 70-1170) under §§ 9 (a) 
(1) and 10 of the act, 15 USCA §§ 
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79i (a)(1), 79j, seeking approval of 
the acquisition of such assets by Peo- 
ples. 

The proceeding in the matter of the 
acquisition was consolidated with the 
proceeding in the matter of the sale 
of the assets by Interstate, and, after 
appropriate notice, public hearings 
were held in respect of these matters. 
Minnesota Valley Natural Gas Com- 
pany (“Minnesota Valley”), which 
was granted leave to be heard, opposed 
the proposed sale. Briefs were filed, 
but oral argument was waived. Upon 
a consideration of the record, we make 
the following findings : 


The Companies Involved and the Pro- 
posed Sale 
Interstate is an operating utility 
company engaged in the generation, 
transmission, and distribution of elec- 
tricity in Iowa, Minnesota, and South 


Dakota, and the distribution in Clin- 
ton, Iowa, of manufactured gas and 
in Waseca, New Ulm, and Albert Lea, 
Minnesota, of natural gas. The com- 
pany is also engaged in nonutility busi- 
nesses in Dubuque, Iowa, and Albert 
Lea, Minnesota. In addition, it is a 
holding company, controlling two elec- 
tric utility companies operating in 
Wisconsin and Illinois. 

Peoples, a Delaware corporation and 
the only subsidiary of Northern, is a 
gas utility company which maintains 
and operates gas distribution systems 
in eighty-two communities in the 
states of Minnesota, South Dakota, 
Kansas, Nebraska and Iowa. It pur- 
chases all of its gas requirements from 
Northern. 

Northern, also a Delaware corpora- 
tion, is a gas transmission company 
and a holding company. Its opera- 
tions consist of the production of nat- 
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ural gas from three gas fields, the 
Texas Panhandle in Texas, the Hugo- 
ton in southwestern Kansas, and the 
Otis in central Kansas. Its main 
transmission line extends northeast 
from the Texas field, through Okla- 
homa and Kansas, to points in Minne- 
sota, South Dakota, Nebraska, and 
Iowa. 


The utility properties proposed to be 
sold comprise all the gas properties and 
property rights owned by Interstate 
in and adjacent to the city of Waseca, 
Minnesota, consisting of a natural gas 
pipe-line and distribution system serv- 
ing that city. The proposed base pur- 
chase price of these properties is $162,- 
500, subject to adjustment. The pro- 
posed sale includes, in addition to these 
properties, other assets of Interstate, 
such as customer and merchandise ac- 
counts receivable, unbilled revenue, 
materials and supplies, and merchan- 
dise and appliances to be paid for in 
addition to the base purchase price. 
The sale is proposed to be consummat- 
ed in accordance with the terms of an 
Agreement of Sale between Interstate 
and Peoples dated September 1, 1945. 
Substantially all of the properties and 
assets proposed to be sold are subject 
to the lien of Interstate’s first mort- 
gage gold bonds, 5 per cent series, due 
1957. Interstate represents that by 
utilization of credits now existing in 
favor of Interstate under the provi- 
sions of the indenture securing these 
bonds, the company will be able to ob- 
tain a release of said properties and as- 
sets without the necessity of deposit- 
ing the proceeds of the sale with the 
corporate trustee. It is proposed that 
the net proceeds of the sale will be 
added to Interstate’s working capital. 


The record indicates that the 
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Waseca properties of Interstate are 
not interconnected with any of the 
other properties of the company, and 
are located between 35 and 40 miles 
from the nearest other property of 
Interstate. All of Interstate’s re- 
quirements of natural gas for the 
Waseca distribution system are pur- 
chased from Northern. 

The Waseca properties are carried 
on Interstate’s books at a gross value 
of $184,490, which represents original 
cost as approved by the Federal Power 
Commission as of January 1, 1944, 
plus subsequent additions at cost, with 
a related depreciation reserve of $33,- 
879. The base sales price of $162,500 
represents a 14.5 per cent rate of 
capitalization of the gross income of 
$23,574, before Federal taxes, of In- 
terstate applicable to the Waseca prop- 
erties, and a 6.7 per cent rate of cap- 
italization of average gross income, be- 
fore Federal taxes, for the 5-year pe- 
riod ended December 31, 1944. 


The Requirement of Maintenance of 

Competitive Conditions 

The principal problem raised by the 
proceedings is the issue whether Inter- 
state maintained competitive condi- 
tions as required by § 12(d) of the 
act and Rule U-—44 thereunder in 
its negotiations leading to the sale in 
question.’ Minnesota Valley, which 
distributes natural gas within 50 miles 
from the area served by the Waseca 
properties, urges that this standard 
of § 12(d) was not observed by Inter- 


state. Thus, we turn to a review of 
Interstate’s negotiations for the sale 
of the properties here involved, with 
particular emphasis upon its negotia- 
tions with Minnesota Valley. 

The record indicates that, commenc- 
ing in December, 1939, negotiations 
were conducted from time to time by 
Interstate with Peoples, Charles Ma- 
guire a utility broker, Nuveen & Com- 
pany and Minnesota Valley in respect 
of the sale of the Waseca properties, 
but no formal bid for the properties 
was made until January 23, 1945. On 
that date R. E. Crawford, president of 
Minnesota Valley, sent a letter to B. 
F. Pickard, president of Interstate, 
stating, among other things, that Min- 
nesota Valley desired to enter into 
negotiation for the purchase of the 
Waseco properties, and that the board 
of directors had authorized an offer 
of $146,850 for such properties. Un- 
der date of January 25, 1945, Pickard 
replied: “This matter will be given 
due consideration and you may expect 
to hear from us again concerning it 
in the very near future.” In the ab- 
sence of any further information from 
Interstate, Crawford, on April 24, 
1945, wrote to Pickard requesting a 
definitive answer in respect of the offer 
for the properties made by Minnesota 
Valley on January 23rd. Under date 
of April 26, 1945, Pickard replied as 
follows : 

“In response to your letter of April 
25th, I had deferred answering your 
letter of January 24th, wherein you 





1Section 12(d) of the act provides as fol- 
0 


ws: 

“(d) It shall be unlawful for any regis- 
tered holding company, by use of the mails 
or any means or instrumentality of interstate 
commerce, or otherwise, to sell any security 
which it owns of any public-utility company, 
or any utility assets, in contravention of such 
rules and regulations or orders regarding the 
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consideration to be received for such sale, 
maintenance of competitive conditions, fees 
and commissions, accounts, disclosure of in- 
terest, and similar matters as the Commission 
deems necessary or appropriate in the public 
interest or for the protection of investors or 
consumers or to prevent the circumvention of 
the provisions of this title on the rules, regu- 
lations, or orders thereunder.” 
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offered to purchase our gas distribu- 
tion system in Waseca, Minnesota, un- 
til I could get more information from 
our auditors with respect to Interstate 
Power’s tax situation. 


“Your offer was submitted to our 
board of directors.* Immediately the 
question came up as to what effect 
this would have on Interstate Power’s 
tax situation. This matter has been 
referred to our auditors who are mak- 
ing a detailed study. 

“For your own information, I 
might mention that our taxes are filed 
in a consolidated statement with Ogden 
Corporation (our parent corporation ). 
Up to date we have been able to have 
the benefit of some tax credits. I 
would not know at the moment wheth- 
er or not we can still enjoy those tax 
credits, or whether there are any avail- 
able for our use. This has a decided 
bearing on this matter. 


“We hope to have an answer within 
the next month and I will certainly 
communicate with you promptly.” 

The record indicates that Interstate 
did not further advise Minnesota Val- 


ley until August 6, 1945. In the 
meantime, Interstate had, in June 
1945, entered into negotiations with 
Peoples which resulted in the contract 
of sale, dated as of September 1, 1945. 
On August 6, 1945, Pickard wrote to 
Crawford stating, in part, as follows: 

“Within the last few days we have 
heard advisedly from our tax depart- 
ment with respect to the income tax 
on the Waseca natural gas properties, 
and in this connection it now appears 


that we will be unable to make a sale 
of this property before 1946 unless we 
are to pay income taxes. 

“However, in the meantime another 
prospect for this property has made us 
an offer substantially in excess of yours 
and we have entered into negotiations 
which we expect to close within the 
next few days. 

“We certainly appreciate your offer 
and due consideration has been 
given to all factors and we believe it 
is to our best interest to accept the 
higher bid offered by other interests.” 

The record indicates that on August 
8, 1945, Crawford, in a telephone con- 
versation with F. D. Danielson, exec- 
utive vice president of Interstate, 
whom he contacted in the absence of 
Pickard, stated that he was upset over 
the fact that he was not given an op- 
portunity to discuss the matter further 
with Pickard and inquired whether 
“the deal was completely closed” and 
whether “there was any chance to put 
a bid in.” Danielson replied that he 
understood that the matter was com- 
pletely closed, and therefore, according 
to Crawford’s testimony, he did not 
submit any further bid for the proper- 
ties. Crawford further testified that 
Minnesota Valley is prepared to enter 
a bid for the Waseca properties, sub- 
ject to the same terms and conditions 
as contained in Interstate’s contract 
with Peoples, of $177,625, or $15,625 
higher than Peoples’ bid. It is noted 
that Crawford testified in this connec- 
tion that Minnesota Valley arrived at 
its decision to pay a higher price after 
it was informed of Interstate’s filing 





2A witness for Interstate testified that at 
a meeting held in February, 1945, the board 
of directors of Interstate expressed the view 
that the property was worth more than 
Minnesota Valley’s bid, but decided to take no 
action with respect to the bid, in view of the 


tax problem. As will be noted from the text, 
the fact that Interstate deemed Minnesota 
Valley’s bid too low was not communicated 
to Minnesota Valley until the followimg Au- 
gust. 
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with this Commission of the declara- 
tion now before us. 


Minnesota Valley contends that 
competitive conditions were not main- 
tained, urging, among other things, 
that there was no invitation for bids 
nor a deadline set for the submission of 
such bids ; that there was no announce- 
ment that the property would be sold 
to the highest bidder ; and that Minne- 
sota Valley should have been advised 
that its bid was in competition with 
another bid. It also points out that 
no action having been taken within a 
reasonable time by Interstate with re- 
spect to Minnesota Valley’s bid made 
on January 23, 1945, that bid may be 
considered as having lapsed within 
such reasonable time, so that Inter- 
state, upon entering into negotiations 
with Peoples some six months later, 
was obliged, in the interest of main- 
taining competitive conditions, to 
negotiate concurrently with Minnesota 
Valley with the view of soliciting an- 
other bid from Minnesota Valley. 

[1] It is clear that Minnesota Val- 
ley’s position that there should have 
been a public invitation of bids and a 
deadline set for the submission of such 
bids relies, to a considerable degree, 
upon the failure of Interstate to observe 
a selling procedure which is almost 
wholly consistent with the formal com- 
petitive bidding requirements of our 


Rule U-50. This contention ignores 
the fact that the competitive bidding 
requirements of Rule U-50 do not 
apply to the proposed sale. We 
have not found it appropriate, in the 
rules and regulations promulgated pur- 
suant to § 12(d), to require competi- 
tive bidding on sales of utility proper- 
ties, such as are here involved.* The 
number of interested and qualified pur- 
chasers is generally more limited 
where properties, rather than securi- 
ties, are to be sold. Such potential 
purchasers are in many cases, as here, 
utility companies the location of whose 
properties have a material bearing on 
their qualification, in conformity with 
the integration standards of the act, 
to acquire the properties to be sold. 
The procedure to be followed by sellers 
of properties, in order to maintain 
competitive conditions as required by 
§ 12(d), would be influenced by such 
factors. However, whatever proce- 
dure is chosen by a particular seller 
should be designed to afford all inter- 
ested persons who would qualify as 
purchasers a fair opportunity to make 
offers, and to secure for the seller the 
maximum price reasonably obtain- 
able.* It may be noted here that the 
record would not indicate any disqual- 
ification either of Peoples or of Min- 
nesota Valley as purchasers.® 


[2] In light of the above considera- 





8 Rule U-50 applies only to the issuance or 
sale of securities, and specifically excepts sales 
of securities where the proceeds are less than 
$1,000,000, or where the purchaser is a regis- 
tered holding company or subsidiary company 
thereof whose acquisition of the securities we 
have approved under § 10 of the act. 

*Cf. Re Standard Gas & E. Co. (1945) 
Holding Company Act Release No. 6106, 60 
PUR(NS) 321. 

5 Both Peoples and Minnesota Valley obtain 
natural gas from the same pipe line serving 
the Waseca property; each supplies natural 
gas at retail in one or more communities with- 


[15] 
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in 50 miles of Waseca. Any acquisition of 
in Waseca property by Peoples would re- 
quire our approval under § 10. While acqui- 
sition by Minnesota Valley would not require 
such approval, that fact should not be per- 
mitted to operate to give Minnesota Valley 
any special competitive advantages in bidding 
for the property. Either purchaser would 
have to satisfy us, under the standards of 
§ 12(d), that its proposed method of account- 
ing for the purchase would not conflict with 
standards appropriate for the protection of in- 
vestors and consumers. 
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tions, we turn to examine Minnesota 
Valley’s contention that the selling 
procedure employed by Interstate did 
not provide for “equality of opportu- 
nity” in that Minnesota was not af- 
forded the opportunity to submit a re- 
vised bid before the bid of Peoples was 
accepted. In this connection, Inter- 
state urges that in order “to conduct 
fair ‘arm’s-length bargaining,’ it is not 
necessary for a seller to run back and 
forth between two competing prospec- 
tive purchasers, giving each one addi- 
tional opportunities to increase his of- 
fer until finally the seller has chiseled 
his way through to a final bid after 
the competing parties are exhausted.” 
However, we note that Interstate did 
not expressly reject Minnesota Val- 
ley’s bid until more than six months 
after the bid was made and at a time 
when Interstate was about to close 
with Peoples and was unwilling to ne- 
gotiate further with Minnesota Valley. 
It further appears that during the peri- 
od of time when action by Interstate in 
respect of Minnesota Valley’s bid was 
held in suspense, Minnesota Valley 
was led to believe that a tax problem 
prevented Interstate from making any 
decision. Thus, in the absence over 
this period of time of any indication 
whether its bid was too low, Minne- 
sota Valley was deprived of an op- 
portunity to reconsider its bid. 
Interstate emphasizes the fact that 
in Crawford’s telephone conversation 
with Danielson on August 8, 1945, 
Crawford did not express any desire 
on behalf of Minnesota Valley to in- 


crease the company’s bid of $146,850 
made on January 23, 1945, and fur- 
ther that Crawford made no further 
effort to discuss the matter with In- 
terstate until the hearing herein held 
on December 18, 1945, when the bid 
was raised to $177,625. We feel it is 
abundantly clear from the record that 
Pickard, in his August 6th letter to 
Crawford, and Danielson in his tele- 
phonse conversation of August 8th 
with Crawford, foreclosed Minnesota 
Valley from submitting another bid 
for the property. It accordingly ap- 
pears that the procedure followed by 
Interstate was prejudicial to the com- 
petitive position of Minnesota Valley 
in the negotiations for the sale of the 
property, and thus failed to afford all 
persons interested a fair opportunity 
to make offers for the property. Un- 
der the circumstances, we cannot con- 
clude that competitive conditions were 
maintained. 

An order will therefore issue deny- 
ing effectiveness to the declaration of 
Interstate. Under the circumstances, 
apart from whether the proposed ac- 
quisition as such by Peoples meets the 
applicable statutory standards as to 
which we now express no opinion, we 
must also dismiss its application. Our 
action is without prejudice to any re- 
newal of the proposals subsequent to 
the adoption by Interstate of an ap- 
propriate selling procedure which will 
afford all interested purchasers equal- 
ity of opportunity to bid for the prop- 
erty. 
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Re Standard Gas & Electric Company 


File No. 70-1241, Release No. 6557 
April 15, 1946 


ECLARATION and amendments filed by holding company 

pursuant to §§ 12(d) and 11(b) of the Holding Company 

Act and Rule U-44 of the Securities and Exchange Commission 

regarding the sale of its interest in a Mexican corporation con- 

ducting a public utility business in Mexico; declaration per- 
mitted to become effective. 


Consolidation, merger, and sale, § 45.1 — Competitive bidding — Illegal bids — 


Amount related to other bids. 


1. A bid of a stated amount plus an amount equal to the highest bona fide 
offer submitted is not in legal effect a bid, and it may properly be disre- 


garded, p. 228. 


Consolidation, merger, and sale, § 45.1 — Competitive bidding — Double bidding 
by individual and his partnership. 

2. No substantial interests were prejudiced by the fact that an individual 
submitted a bid for securities of a holding company while a partnership 
of which he was a member also submitted a bid, where the partnership bid 
was properly rejected and, notwithstanding any irregularities in the bidding, 
it appeared that the proposed price was one which was beneficial to the 
holding company and its security holders, p. 230. 


(Hearty, Commissioner, dissents.) 


By the Commission: Standard Gas 
and Electric Company (Standard 
Gas), a registered holding company 
and a subsidiary of Standard Power 
and Light Corporation, also a regis- 
tered holding company, has filed a 
declaration and amendments thereto 
pursuant to §§ 12(d), 11(b) of the 
Public Utility Holding Company Act 
of 1935, 15 USCA §§ 791 (d), 79k 
(b), and Rule U-44 thereunder re- 
garding the sale of its interest in Em- 
presa de Servicios Publicos de los 
Estados Mexicanos, S. A. (Empresa), 
a Mexican corporation conducting a 
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public utility business in the states of 
Sonora and Sinaloa, Mexico. 
Standard Gas proposes to sell to 
Theodore E. Shepard, pursuant to an 
agreement of sale dated February 15, 
1946, between said parties, (a) 50,- 
000 shares of the par value of $100 
(money of the United States of Amer- 
ica), per share, of the capital stock of 
Empresa, consisting of 15,000 shares 
described as “Fully Paid Series” and 
the remaining 35,000 shares described 
as “Assessable Series” (40 per cent 
assessed and paid) and (b) a claim 
for indebtedness held by Standard Gas 
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against Empresa in the principal sum 
of $428,495.48 (payable in United 
States currency), without interest. The 
consideration to be paid for such stock 
and claim of indebtedness is $858,000 
cash. The 50,000 shares of capital 
stock of Empresa proposed to be sold 
are all of the issued and outstanding 
shares of capital stock of Empresa and, 
together with the said claim of in- 
debtedness, constitute the entire invest- 
ment of Standard Gas in Empresa. 

Standard Gas represents that such 
sale is in compliance with the Com- 
mission’s order of August 8, 1941, di- 
recting the company, among other 
things, to dispose of its interest in 
Empresa, and requests that the Com- 
mission in its order permitting the 
declaration to become effective find 
that such sale is necessary or appropri- 
ate to effectuate the provisions of § 11 
(b) of the act, and make the specifica- 
tions and itemizations necessary in 
order that the provisions of §§ 371 
(b), 371(e), and 1808(f) of the In- 
ternal Revenue Code shall be applica- 
ble. 

A proposed sale by Standard Gas of 
its interests in Empresa was presented 
to the Commission during the summer 
of 1945. That proposal contemplated 
a sale to William Rosenblatt, acting 
as an agent on behalf of a Mexican cor- 
poration, for a consideration of $640,- 
000. At a hearing on that applica- 
tion it developed that Standard Gas 
had invited bids for the sale of this 
property, but some question developed 
as to whether the selling procedure 
adopted afforded all interested persons 
a fair opportunity to make offers. For 
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the reasons set forth in our opinion 
in that case (Holding Company Act 
Release No. 6106, October 6, 1945), 
60 PUR(NS) 321, we denied effec- 
tiveness to the declaration. 

The present declaration was filed 
on February 25, 1946, and notice of 
the filing was duly given pursuant to 
Rule U-23 under the Holding Com- 
pany Act. No request for a hearing 
has been received. The pertinent 
facts concerning the properties were 
fully developed at our hearing on the 
previous application, and new finan- 
cial statements and other pertinent 
data are set forth in the current dec- 
laration. Accordingly, and in view of 
our conclusion that the declaration 
should be permitted to become effec- 
tive, we deemed that no useful purpose 
would be served by ordering a hear- 
ing. However, because of two un- 
usual questions presented in connec- 
tion with the bidding in this case, we 
believe it appropriate to issue this opin- 
ion stating certain pertinent facts and 
our views thereon. 

[1] In its declaration Standard Gas 
represents that it mailed an invitation 
for offers to purchase the Empresa se- 
curities to fourteen persons who had 
evidenced an interest in their pur- 
chase, including all the bidders at the 
previous sale. In the _ invitation 
Standard Gas has reserved the right to 
reject any and all offers, the determi- 
nation of the acceptance or refusal of 
any offer being entirely in its discre- 
tion, and Standard Gas reserved the 
right to negotiate a sale of the Em- 
presa securities at any time. Pursu- 
ant to the invitation the following of- 
fers were received: 
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Name of Bidder 


Theodore E. Shepard 
Shepard, Scott & Co. 


Amount of Offer 
58,000 
“$10,500, plus an amount equal to the highest bona 


fide offer submitted in accordance with the terms 
hereof” 


Central West Company 


Standard Gas did not regard the of- 
fer of Shepard, Scott & Co. as having 
been made in accordance with the in- 
vitation for offers since such offer did 
not set forth any amount certain as a 
bid for the Empresa securities ; Stand- 
ard Gas returned the offer to Shepard, 
Scott & Co. at the latter company’s 
request, which was made to Standard 
Gas before any action was taken by it 
on any of the bids, and thereupon 
Standard Gas accepted the bid of The- 
odore E. Shepard as the highest and 
most advantageous offer received by 
Standard Gas. 

As pointed out in our previous opin- 
ion (Holding Company Act Release 
No. 6106), supra, Rule U-50 does not 


require competitive bidding where the 
proceeds of a sale of securities do not 


exceed $1,000,000. However, we 
made it clear in that opinion that the 
statute itself, § 12(d), requires, 
among other things, that the Commis- 
sion examine such a transaction in the 
light of the consideration to be re- 
ceived from the sale and the mainte- 
nance of competitive conditions. We 
held in that case that although Stand- 
ard Gas was under no obligation to 
follow the formal competitive bidding 
procedure prescribed in Rule U-50, 
once it solicited invitations for bids 
it was required to take steps to insure 
that all interested persons were given 
an equal opportunity to make their 
offers. 

Standard Gas permitted the with- 
drawal of the Shepard, Scott & Co. 
bid on the ground that it was not a 
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valid bid. Applying the general prin- 
ciples set out in the above decision, 
it is appropriate to consider whether 
the bid by Shepard, Scott & Co., pur- 
porting to be in the amount of “$10,- 
500 plus an amount” equal to the 
highest other bona fide offer, was in 
fact a proper and valid bid. 

This question has not previously 
been presented to us. However, bids 
of this character have been considered 
by the. courts under statutes requiring 
competitive bidding by public agencies. 
Thus, in the early case of Webster v. 
French (1849) 11 Ill (1 Peck) 254, 
268, 269, 271, sealed written proposals 
were invited for the purchase of prop- 
erty owned by the state, under a law 
requiring such property to be sold to 
the highest and best bidder upon sealed 
written -proposals to purchase. Sev- 
eral proposals were received, one for 
the specific amount of $21,100, one 
offering $500 more than the highest 
bid, and another offering $601 more 
than the highest bid. The two latter 
bids did not specify any other sum of- 
fered than the $500 and $601, re- 
spectively. The court held that the 
two latter bids were invalid. The 
court’s opinion analyzes at some length 
the effect of such bidding. In this 
connection the court said: 

“If this type of bidding is allowed, 
then one man, by offering a nominal 
sum over all others, may appropriate, 
to his own advantage, the judgment 
of others, who may have gone to great 
expense to form a correct opinion, 
when the very mode of selling was 
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designed to give to each bidder the 
benefit of his own superior judgment.” 

The court pointed out that if such 
bids were permitted, the effect would 
be to deter prudent and responsible 
bidders. In the words of the court 
“all fair competition” would be “de- 
stroyed, for some such bid must al- 
ways take the property.” As a re- 
sult, the making of specific bids would 
be deterred, and all sales would then 
“fall to the ground” because of want 
of a basis upon which these “fancy 
bids” might rest. The court concluded 
that in order to have legal competitive 
bidding: 

“Each bid should be a complete and 
independent offer of itself, depending 
upon no other bid for its explanation 
or support, and which if there were 
no other bid, would effect a sale of the 
property.” 

Similarly in Casey v. Independence 
County (1913) 109 Ark 11, 159 SW 
24, the supreme court of Arkansas 
held that a bid of this type was in- 
valid. The court relied upon Web- 
ster v. French, supra, concurring in 
the opinion in that case to the effect 
that if bids of this type were permitted, 
one bidder, by offering a nominal sum 
over others, might in effect appropri- 
ate to his own advantage the judg- 
ment of others. As a further result 
allowance of such bidding would tend 
to drive away prudent bidders in the 
future and destroy effective compe- 
tition. The court held that such an 
offer was in legal effect “no bid at all.” 


The same result was reached in Grant 
County Bank v. McClellan (1914) 
112 Ark 550, 552, 166 SW 550, where 
the court said: “There can be and is 
no real competition unless all bidders 
are required to bid upon the same 
basis, and no proposition can be con- 
strued to be a bid unless it is complete 
in itself as declared by the court.” 

We concur in the views embodied in 
these decisions. We hold that the at- 
tempt to state a bid in terms of “$10,- 
500 plus” the next highest bid was 
not in legal effect a bid. Accordingly, 
Standard Gas might properly have 
disregarded it in any event, and act- 
ed properly in permitting its with- 
drawal. 

[2] One other matter should be 
touched upon briefly. It appears from 
the records of the Commission that 
Theodore E. Shepard, the successful 
bidder in this case, is a partner in the 
firm of Shepard, Scott & Co., which 
submitted the bid, later withdrawn, 
which we have discussed above. It 
may be noted in this connection that, 
generally speaking, more than one bid 
by the same party, or by various per- 
sons under common control, is con- 
sidered improper in bidding on gov- 
ernment contracts, and that where 
such bids are submitted, all of them 
may be rejected.’ 

It is not necessary for us to decide 
at this time whether the rule applied 
to government contracts must neces- 
sarily be followed in competitive bid- 
ding under the Holding Company Act. 





1See, for example, the law governing bids 
on government contracts for naval supplies, 
which provides as follows: 

“If more than one bid be offered by any 
one party, by or in the name of his or their 
clerk, partner or other person, all such bids 
2) rejected.” (Rev Stats 3722; 34 USCA 


See also decision by the Comptroller Gen- 
eral involving bids for supplies for the Vet- 
erans Administration, where the opinion 
referred to the effect of multiple bids as giv- 
ing one bidder “the advantage of double bid- 
ding” (14 Compt. Gen. 168, decided August 
27, 1934.) 
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Determination of such question may 
depend in each case upon the particular 
circumstances. In the present situa- 
tion, particularly in view of the fact 
that one of these bids was rejected for 
the reasons hereinbefore discussed, it 
does not appear that any substantial 
interests were prejudiced. 
Notwithstanding any irregularities 
in the bidding, it appears that the pro- 
posed price is one which is beneficial 
to Standard Gas and its security hold- 
ers. No higher bid was received. It 
appears that adequate notice was giv- 
en to all interested persons that bids 
would be received for this property. 


The two bids considered were substan- 
tially higher than those received at the 
previous offering during 1945. Un- 
der all of the circumstances, we are 
of the opinion that there has been 
adequate maintenance of competitive 
conditions, that the consideration to 
be received is reasonable, and that 
there is compliance with the other 
statutory requirements. We are of 
the opinion that the acceptance of the 
offer is in the interests of the security 
holders of Standard Gas and in the 
public interest. Accordingly, an ap- 
propriate order will issue permitting 
the declaration to become effective. 





FEDERAL POWER COMMISSION 


Re Allegany Gas Company et al. 


Opinion No. 127, Docket Nos. G-597, G-598 
January 10, 1946 


| Ipton grantee of proposed interstate wholesale natural gas 
raies; proposed rates suspended and new rates prescribed. 


Gas, § 2.1 — Jurisdiction of Federal Commission — Natural Gas Act. 

1. The Federal Power Commission has jurisdiction over the transporta- 
tion and sale of commingled intrastate and interstate natural gas for resale 
for ultimate public consumption, p. 232. 

Rates, § 195 — Unit for rate making — Affiliated companies — Combined figures. 
2. The Federal Power Commission adopted the combined figures of affili- 
ated companies operating as a single system for original cost, depreciation 
and depletion, and working capital, after necessary adjustments, for the 
purpose of testing the companies’ proposed wholesale natural gas rates, 


p. 233. 


Valuation, § 202 — Rate base determination — Natural gas company — Exclu- 
sion of unused manufactured gas plant. 
* The unused portion of manufactured-gas plant was excluded from an 
:erstate wholesale natural gas rate base, p. 233. 
Valuation, § 168 — Rate base determination — Exclusion of expensed items. 


4. Well construction expenditures previously charged to operating expenses 
should be excluded from an interstate wholesale natural gas rate base, 


p. 233. 
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Rates, § 198 — Interstate and intrastate business — Allocation — Classes of 


service. 


5. An allocation to segregate the cost of serving jurisdictional business 
from the cost of serving nonjurisdictional business must be made in testing 
proposed interstate wholesale natural gas rates, where the companies sel] 
natural gas at retail to ultimate consumers (not subject to regulation) as 
well as at wholesale in interstate commerce (subject to regulation), p. 234. 


APPEARANCES: Wherry, Condon 
and Forsyth by James C. Forsyth, 
Franklin B. Gilmore, and Carl O. 
Carlson, for the respondents; Lam- 
bert McAllister and Harry S. Litt- 
man, for the Commission. 

For the interveners: Harry R. 
Booth, Utilities’ Counsel, and How- 
ard S. Guttman, Attorney, for The 
Administrator, Office of Price Ad- 
ministration, and as representative of 
the Economic Stabilization Director ; 
H. Ray Pope, Jr., Assistant Counsel, 
for Pennsylvania Public Utility Com- 
mission. 


By the Commission: These pro- 
ceedings involve proposed increases in 
the interstate wholesale rates of Alle- 
gany Gas Company and North Penn 
Gas Company. The Commission or- 
dered the suspension of the proposed 
rates pursuant to § 4(e) of the Natu- 
ral Gas Act, 15 USCA § 717c (e). 
After due notice, the proceedings were 
consolidated for hearing, and public 
hearings were held for the purpose 
of determining whether the proposed 
rates are just and reasonable, at which 
time all parties in interest were given 
a full hearing. 

The Pennsylvania Public Utility 
Commission and the Administrator, 
Office of Price Administration, on his 
own behalf and as representative of 
the Economic Stabilization Director, 
were permitted to intervene and they 
participated in the hearings. 
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Jurisdiction 


[1] Allegany Gas Company is a 
wholly owned subsidiary of North 
Penn Gas Company. The pipe-line 
facilities of both companies are inter- 
connected at numerous points, and the 
two companies operate as a single 
system, under one management, in 
northern Pennsylvania and southern 
New York. Both companies sell gas 
at wholesale and retail. 

North Penn Gas Company produces 
and purchases local natural gas in 
Pennsylvania, and purchases the 
remainder of its requirements from 
New York State Natural Gas Cor- 
poration, which imports such gas 
from West Virginia and Texas. For 
the most part, the gas from these 
three sources is commingled in the 
pipe-line system operated by North 
Penn and Allegany. North Penn 
sells part of such commingled gas 
to Allegany for resale for ultimate 
public consumption in the state 
of New York. It also sells such 
gas to S, H. Elder & Company 
for resale for ultimate public con- 
sumption in Pennsylvania. In addi- 
tion, North Penn sells local gas to 
Keystone Gas Company, Inc., for re- 
sale for ultimate public consumption 
in New York and Pennsylvania. 
Keystone distributes natural gas to 
consumers in the town of Ceres, which 
is astride the New York-Pennsylvania 
state line. The described transactions 
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by North Penn constitute, in each 
case, the sale in interstate commerce 
of natural gas for resale for ultimate 
public consumption and the rates in- 
volved are subject to the jurisdiction 
of this Commission. 

Allegany Gas Company sells natu- 
ral gas, which originates in West Vir- 
ginia, Texas, and Pennsylvania, to 
distributing companies for resale in 
New York state. It sells such gas to 
Addison Gas & Power Company for 
resale in Addison; to Crystal City Gas 
Company for resale in Corning; to 
New York State Electric and Gas 
Corporation for resale in Elmira; and 
to Southport Gas Company for resale 
in Southport. Each of these consti- 
tutes a sale by Allegany in interstate 
commerce of natural gas for resale for 
ultimate public consumption, and the 
related rates are subject to the juris- 
diction of the Federal Power Commis- 
sion. 

The proposed increase in interstate 
wholesale rates by North Penn and 
Allegany are claimed to be necessi- 
tated mainly by the increase in the 
cost of out-of-state gas purchased 
from New York State Natural 
Gas Corporation. As the gas supply 
from local sources has diminished 
it has become essential to obtain 
gas imported from West Virginia 
and Texas in proportionately larger 
quantities to meet requirements. We 
shall, therefore, proceed to test the 
lawfulness of the proposed rates. 


Rate Base 


[2-4] For the purpose of testing 
the proposed rates only, the Commis- 
sion will adopt the respondents’ com- 
bined figures for original cost, de- 
preciation and depletion, and work- 
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ing capital, after necessary adjust- 
ments, 

The claimed original cost of gas 
plant as of June 30, 1944, is $9,679,- 
634. From that total, $380,530 will 
be deducted for the unused portion of 
the manufactured gas plant; and 
$210,767 will be deducted for well 
construction expenditures previously 
charged to operating expenses for the 
reasons stated in the Hope Natural 
Gas Case, 3 FPC 150, 161, 44 PUR 
(NS) 1. The original cost then be- 
comes $9,088,337. 

The claimed reserve requirement 
for depreciation and depletion for June 
30, 1944, is $5,008,071, but must be 
adjusted by deducting $223,842 rep- 
resenting the amount calculated for the 
unused portion of the manufactured 
gas plant; and by deducting $147,000 
as the amount calculated for well con- 
struction costs previously charged to 
operating expenses. This results in 
a figure of $4,637,229 for accrued de- 
preciation and depletion. 

The accepted allowances for work- 
ing capital total $450,482, comprised 
of $67,714 for cash, $106,318 for ma- 
terials and supplies; $29,450 for pre- 
payments, and $247,000 for storage 
gas. 

We find that the following rate base 
should be used in this case: 

Claimed Original Cost of Gas Plant $9,088,337 
Deduct : 


Accrued Depreciation and Deple- 
4,637,229 


Net Investment 4,451,108 


Add: 
Working Capital 
Rate Base—1944 
Cost of Service 
The cost of service includes neces- 
sary operating expenses, allowance for 
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depletion and depreciation, taxes, and 
a reasonable return on the rate base. 
The adopted cost of service is based 
upon the costs for the year ended No- 
vember 30, 1944, after adjustments 
to reflect the changes in the source and 
cost of purchased gas and the current 
reduction in Federal Income Taxes. 
The following tabulation shows the 
cost of service used in this case, before 
allocation : 


Cost of Service 
Production Expenses Other than 
Gas Purchased 
Gas Purchased 
Transmission Operating Expenses 
Transmission Maintenance Ex- 
penses 
Miscellaneous 
penses 
Distribution Expenses 
Customer Accounting & Collect- 
ing Expenses 
Sales Promotion Expenses 
Administrative & Genera!’ 


$187,279 
702,870 
104,895 


19,124 


424 
46,587 


Transmission Ex- 


48,318 
2 


1,220,588 
36,510 


Total Operating Expenses . 


Property and Miscellaneous Taxes 

Federal Normal Income Tax at 
24% 

Federal Surtax at 14% 

State Income Taxes 

Allowance for Depreciation & De- 
pletion Expense 

Exploration & Development Costs 

Miscellaneous Revenue—Credit .. 

Allowance for Return at 6% on 
Rate Base 


43,852 
(27,102) 


$1,778,942 
Allocation of Cost of Service 


[5] Respondents engage in selling 
natural gas at retail to ultimate con- 
sumers, as well as in selling gas at 
wholesale in interstate commerce, so 
it is necessary to make an allocation 
to segregate the cost of serving the 
jurisdictional business from the non- 
jurisdictional. Such an _ allocation 
will also serve as a guide in determin- 
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ing the reasonable rates subject to our 
jurisdiction. 

Using the method of cost allocation 
employed in the recent Mississippi 
River Fuel Corporation Rate Case 
(FPC Opinion No. 126 in Docket 
G-462), 63 PUR(NS) 89, the cost 
of service related to the jurisdictional 
business of North Penn and Allegany 
totals $728,936. 


Reasonable Rates 


The proposed rates which are un- 
der suspension would produce revenue 
about equal to the cost of service, but 
would result in undue and unlawful 
discrimination by reason of the wide 
variation in costs to the interstate 
wholesale customers. In other words, 
rate schedules producing approxi- 
mately the same revenues, but without 
the discriminatory feature of the sus- 
pended schedules would be reasonable. 

From the record and the suggestion 
in respondents’ brief, we determine 
that the following rates are just and 
reasonable and are not unduly dis- 
criminatory : 

First 1,000 M cu. ft. per month at 44¢ per 

M cu. ft. 

Next 44,000 M cu. ft. per month at 42¢ per 

M cu. ft. 

All over 45,000 M cu. ft. per month at 40¢ 
per M cu. ft. 

When these rates are applied to re- 
spondents’ sales of natural gas to the 
interstate wholesale customers during 
the twelve months ended November 
30, 1944, they will provide revenues 
aggregating $736,997, which slightly 
exceeds the cost of service to the juris- 
dictional business. The following 
average prices per thousand cubic feet 
will result from the application of 
those rates: 
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Average 
Customer M cu. ft. Revenue ¢ per M cu. ft. 
Addison Gas and Power Cox ..ccccccccccccces eo. 42,846 $18,235 42.56 
Crystal City Gas Co. 479,488 41.90 
N. Y. State Electric & Gas Corp. .........-eeeee 1,163,716 40.95 
ee kl ER rer ere eee 5 44.00 
SB. ete Ga ho vnbndsecesaesoncicdacenesen , 42.28 
Keyaietk. Gad Ge. Ssccedccpetecnsncanedcnseesste 43.97 


DMN Ric tenisiesisiakions jinstbigcsash 1,783,250 “41.33 
The foregoing reasonable rates dis- Appropriate findings and order will 
tribute equitably the cost of service be entered im accordance with this 
among the subject customers; and opinion. 
they should be made effective prompt- 
ly to protect the respondents. 








FEDERAL POWER COMMISSION 


Re Penn-York Natural Gas Corporation 


Opinion No. 129, Docket No. G-600 
February 16, 1946; rehearing granted April 5, 1946 


ee. of reasonableness of wholesale natural gas 
rates; rate reduction ordered. Rehearing granted and order 
stayed pending determination of matter. 


Return, § 11 — Basis — Original cost. 
1. — investment in gas plant, as adjusted, was adopted as a rate base, 
p. ‘ 

Valuation, § 104 — Accrued depreciation — Reserve as measure. 
2. Accrued depreciation was held to be best measured by the adjusted 
book reserve for depreciation in fixing rates of a wholesale natural gas 
company, p. 237. 


Valuation, § 293 — Working capital — Delay in collecting from affiliate. 
3. A wholesale natural gas company is not entitled to an additional allow- 
ance for working capital because of a 10-day interval between the date it 
pays for gas purchased and the date it receives payment from its sole 
customer, an affiliate, where under filed rate schedules the provisions for 
payment for purchased gas and for gas sold are identical concerning time 
for payment, but a time extension has been granted to the affiliate creating 
a 10-day lag, p. 237. 

Expenses, § 68 — Gas line loss. 
4. Company experience rather than conjecture of a company witness in 
connection with lost and unaccounted-for gas should be relied upon, p. 238. 

Expenses, § 70 — Maintenance — Prospective increase — Deferred expenses. 
5. A reasonable estimate of future maintenance expenses should be allowed 
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instead of an obviously low amount equivalent to recent average annual 
expenditures during a war period when certain maintenance has been de- 
ferred, p. 238. 


Expenses, § 81 — Administrative and general — Subsidiary company — Possible 
office changes. 
6. An allowance for administrative and general expenses of a natural gas 
company should be based on past experience instead of allowing an increase 
based on the contingency that the company may provide its own offices and 
management, which it now shares with associate companies, as a conse- 
quence of a Securities and Exchange Commission directive to a holding 
company to divest itself of its subsidiaries, where by a subsequent order 
of that Commission this company is no longer listed for severance from 
the holding company, p. 238. 
Depreciation, § 31 — Natural gas pipe line — Estimated life — Termination of 
supply contract. 
7. A contract of a natural gas company for a supply over a 20-year period 
is not the controlling factor in determining the remaining service life of 
its pipe line, since the supplying company is prohibited by § 7(b) of the 
Natural Gas Act, 15 USCA § 5178 (b), from abandoning service until its 
available natural gas supply is depleted or the Commission finds that pub- 
lic convenience or necessity permit such abandonment, p. 239. 

Expenses, § 114 — Federal income tax — Member of holding company system. 
8. An allowance for Federal income taxes should reflect savings experi- 
enced by a member of a holding company system filing consolidated returns, 
although it is contended that the company in the future will not realize 
such savings because the Securities and Exchange Commission has ordered 
divestment of the company, where it appears that by a subsequent order 
that Commission has permitted retention of the company, p. 239. 

Return, §.101 — Natural gas company. . 

9. A return of 6 per cent was found to be fair and reasonable for a natural 
gas company having an established market, an ample gas supply through 
existing pipe-line connections and contracts, and adequate provisions for 
depreciation, its pipe-line enterprise having no unusual hazards and the 
capacity of its line being sufficient to enable it to deliver additional volumes 
of gas without additional investment, p. 240. 

Rates, § 279 — Kinds — Wholesale natural gas — Commodity and transportation 

charges. 


10. A 2-part rate consisting of a commodity charge and a flat monthly trans- 
portation charge was approved in the case of a wholesale natural gas com- 
pany having only one customer, p. 241. 


> 


APPEARANCES: Frank G. Raichle an order instituting an investigation 
and John Howell for Penn-York Nat- of the reasonableness of the rate sub- 
ural Gas Corporation; Lambert Mc- ject to the Commission’s jurisdiction, 
Allister and Harry S. Littman, for which is charged by Penn-York Nat- 
the Federal Power Commission. ural Gas Corporation for the trans- 

portation and sale of natural gas to 

By the Commission: On Decem- Republic Light, Heat & Power Com- 
ber 5, 1944, the Commission entered pany for resale. Public hearings were 
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held in March, 1945, after due notice 
was given to all interested persons. 
Briefs were filed by company and 
Commission counsel. 


Jurisdiction 


The pipe-line facilities of Penn- 
York, a Pennsylvania corporation, 
were constructed and placed in opera- 
tion in 1936. Prior to 1945 Penn- 
York’s operations included local pro- 
duction of natural gas; but now it 
engages only in the purchase and 
transportation of out-of-state natural 
gas and the subsequent sale of that 
gas to Republic, an affiliated company. 
Penn-York purchases natural gas, 
which originates in West Virginia and 
Texas, from New York State Natu- 
ral Gas Corporation in Potter county, 
Pennsylvania. That gas is then trans- 
ported by Penn-York into the state of 
New York, where its pipe line has 
two branches, for sale and delivery of 
such gas in Chautauqua and Erie 
counties to Republic for resale in New 
York state. Penn-York is engaged 
in the transportation of natural gas 
in interstate commerce, and the sale in 
interstate commerce of natural gas for 
resale for ultimate public consump- 
tion. It is, therefore, a “natural-gas 
company” within the meaning of the 
Natural Gas Act and the rate charged 
its sole customer company is subject 
to the jurisdiction of this Commis- 
sion.” 


Rate Base 


[1] For the purpose of this pro- 
ceeding, which involves fixing a rate 
for the future, Penn-York conceded 
that none of its production property in 


the Pennsylvania-New York area 
would be used in the future and that 
it should be eliminated from the rate 
base here. Likewise it was conceded 
that the abandoned and dismantled 
compressor station erected at Collins, 
New York, to facilitate receipt of gas 
formerly purchased from Iroquois 
Gas Corporation should not be includ- 
ed in the rate base. The undisputed 
original investment in Gas Plant, as 
adjusted, at the end of 1944 totals 
$1,001,500. There was no net addi- 
tion to this amount through March 
31, 1945, the rate base date adopted 
here. 

[2] We find from the record that 
accrued depreciation is best measured 
by the adjusted book reserve for de- 
preciation at the end of 1944, plus 
three months’ accruals in 1945, which 
aggregates $282,700. 

[3] From the evidence, we find 
the proper working capital allowance 
totals $24,550, comprised of $4,550 
for cash, $15,000 for materials and 
supplies, and $5,000 for prepayments. 
Penn-York’s main contention for a 
larger working capital allowance, in- 
volving an additional $16,400, is 
based upon a 10-day interval between 
the date it pays for gas purchased and 
the date it receives payment from its 
sole customer. Under the filed rate 
schedules relating to these transac- 
tions, however, the provisions for pay- 
ment for purchased gas and for gas 
sold by Penn-York are identical con- 
cerning the time for payment. Penn- 
York and its affiliated customer, Re- 
public Light, Heat & Power Company, 
subsequently extended Republic’s time 
for payment which created the 10-day 





1This Commission determined that Penn- 
York was a “natural-gas company” within 
the meaning of the Natural Gas Act in an 
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order dated March 30, 1943, Re Penn-York 
ay Gas Corp. Docket No. G-260, 3 FPC 
958. 
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lag. No sufficient justification for 
this action between affiliated com- 
panies was offered; and it would be 
improper to include this item in the 
working capital allowance, thereby 
increasing the cost of gas to Republic 
and promoting an increase in con- 
sumer rates. 

Considering the evidence, we find 
that the following rate base is proper 
in this case: 

Original Investment in Gas Plant, 


Adjusted 


Deduct : aP 
Accrued Depreciation 


$1,001,500 


Net Investment 


Add: 
Working Capital 


Rate Base 3/31/45 


24,550 
$743,350 


Cost of Service 


The cost of service to the customer 
company will be comprised of com- 
modity and transportation costs, in- 
cluding a fair return. 

It is estimated that Penn-York will 
purchase 1,570,000 thousand cubic 
feet of natural gas annually from New 
York State Natural Gas Corporation 
at the existing rate of 374 cents per 
thousand cubic feet, producing a cost 
of $581,250 for 1,550,000 thousand 
cubic feet to be resold and $7,500 for 
20,000 thousand cubic feet as lost gas. 

[4] We rely on the company’s ex- 
perience rather than conjecture of a 
company witness in connection with 
lost and unaccounted-for-gas, and 
allow for a probable increase in line 
loss with the age of the pipe line. We 
conclude that $7,500 is a liberal 
amount to be allowed for this item. 

The crux of this case is the deter- 
mination of the cost of transportation, 
because the cost of gas purchased by 
Penn-York is not expected to fluctu- 
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ate greatly. The principal disputed 
components of the cost of transporta- 
tion will be discussed. These include 
operating expenses, allowance for de- 
preciation and taxes. 

[5] Penn-York claimed $24,400 
for annual “transmission expenses” to 
cover both the operation and mainte- 
nance of the pipe line. The Commis- 
sion’s staff recommended an allowance 
of $13,200 for these expenses. The 
staff’s recommendation, however, in- 
cludes approximately $600 for main- 
tenance, which is the average annual 
expenditure for maintenance during the 
four years, 1941-1944. On the other 
hand, the vice president and general 
manager of Penn-York testified that 
future maintenance would be substan- 
tially greater than that experienced 
in the past, since certain maintenance 
had been deferred and normal main- 
tenance would increase by reason of 
the age of the pipe line. He estimated 
that future maintenance expenses 
would be $10,900 annually. Obvious- 
ly, the $600 allowance for future an- 
nual maintenance in the staff’s recom- 
mendation is too low. Approximately 
130 miles of 8-and 10-inch pipe line 
must be maintained. The structural 
life of the pipe line and the mainte- 
nance of a low ratio of line losses is de- 
pendent upon adequate maintenance. 
Proper maintenance must be assured 
to provide required service at reason- 
able cost for the future. Accordingly, 
we find that $24,400 for annual 
“transmission expenses,” including 
maintenance expense estimated by the 
vice president and general manager 
of respondent, although a liberal al- 
lowance, is reasonable under the cir- 
cumstances. 


[6] The company claims $24,700 
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annually for future administrative and 
general expenses, which is more than 
twice the amount actually expended 
for such purposes. This claim is 
welded to the contingency that Penn- 
York may provide its own offices and 
management, which it now shares 
with two associate companies, as a 
consequence of a Securities and Ex- 
change Commission directive to the 
parent holding company to divest it- 
self of these three companies. Actu- 
ally, Penn-York is no longer listed for 
severance from the holding company, 
and this will be discussed fully in the 
subsequent section on income taxes. 
The company’s claim is speculative 
and a more stable basis for estimating 
these probable expenses in the future 
is the actual average expenses for 
1942-1944, with elimination of those 
expenses involved in the operation of 
Penn-York’s production property al- 
ready excluded from the rate base be- 
cause it will not be used in the future. 
On that basis, we find that the sum of 
$11,500 is reasonable for administra- 
tive and general expenses. 

[7] The controversy over the an- 
nual expense allowance for deprecia- 
tion here rests on the remaining serv- 
ice life of Penn-York’s pipe line after 
1944. The company contends that 
the annual rate of accrual for depre- 
ciation should be $36,000, determined 
by the same method used by the Com- 
mission’s staff, but employing a 20- 
year remaining service life because its 
contract with New York State Natu- 
ral Gas Corporation for a gas supply 
runs for that period. The company 
asserts that it can be assured of a gas 
supply only for the term of that con- 
tract. The contract between these 
natural gas companies is not the con- 
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trolling factor, since New York State 
Natural Gas Corporation is pronibited 
by § 7(b) of the Natural Gas Act, 15 
USCA § 717f (b), from abandoning 
service to Penn-York until its avail- 
able natural gas supply is depleted, or 
the Commission finds that public con- 
venience or necessity permit such 
abandonment. New York State Nat- 
ural obtains its gas from Hope Nat- 
ural Gas Company, which in turn gets 
a supply to supplement its West Vir- 
ginia sources from Tennessee Gas and 
Transmission Company. In the cer- 
tificate case Re Tennessee Gas & 
Transmission Co. (1943) 3 FPC 
574, 577, this Commission found that 
the available gas supply for the Ten- 
nessee Company will last at least 
thirty-three years. Also, the Tennes- 
see Company has obtained recently an 
additional large supply of natural gas 
from the Carthage Field in Texas. 
Re Tennessee Gas & Transmission 
Co. (1945) Opinion No. 123, Dock- 
et No. G-621, 61 PUR(NS) 341, and 
Re United Gas Pipe Line Co. Opinion 
No. 124, Docket No. G-622 July 5, 
1945. We consider that the staff wit- 
ness’ estimate of thirty-two years for 
the remaining service life of Penn- 
York’s pipe line is conservative and 
reasonable. The pipe line will be 
serviceable longer than thirty-two 
more years considering physical de- 
preciation, and it should last at least 
that long considering functional de- 
preciation controlled by the available 
natural gas resources. Upon this foun- 
dation, the annual allowance for de- 
preciation is $22,700. 

[8] The staff exhibit showing al- 
lowance for Federal income taxes, re- 
flects savings experienced by Penn- 
York from the filing of consolidated 
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returns by Cities Service System com- 
panies, since it is a member of that 
holding company system. The com- 
pany, however, contends that in the 
future it will not realize such savings 
because the Securities and Exchange 
Commission has ordered the Cities 
Service Company to divest itself of 
Penn-York, and in that event Penn- 
York would be obligated to file a sep- 
arate tax return. The Securities and 
Exchange Commission did order 
Cities Service to divest itself of Penn- 
York. In Re Cities Service Co. (SEC 
1944) Holding Company Act Release 
No. 5028, 53 PUR(NS) 272. Ina 
supplemental order on October 12, 
1944, however, SEC permitted Cities 
Service to retain Penn-York and elim- 
inated it from the list of companies 
with which Cities Service must sever 
its relationship. In Re Cities Service 
Co. Holding Company Act Release 
No. 5350, Oct 12, 1944. We take 
cognizance of SEC’s latest order af- 
fecting Penn-York and allow for taxes 
an amount equal to 62 per cent of the 
combined current normal and surtax 
rate of 38 per cent. The 62 per cent 
factor is the tax obligation experience 
of Penn-York for the year 1944 in 
filing on a consolidated income tax 
basis. We conclude that the Federal 
income tax allowance in this case is 
$4,900. 

If future events change Penn-York’s 
cost concerning any of the allowances 
made here, it can petition this Com- 
mission for a rate adjustment. 

[9] It is common knowledge that 
we are in the period of the lowest cost 
of money in history. Penn-York has 
an established market, an ample gas 


supply through existing pipe-line con- 
nections and contracts, and has made 
adequate past and present provisions 
for depreciations. Its pipe-line enter- 
prise has no unusual hazards; and the 
capacity of its pipe line is sufficient to 
enable it to deliver additional volumes 
of gas without additional investment. 
Under the cricumstances, 6 per cent 
is found to be a fair and reasonable 
rate of return. Re Mississippi River 
Fuel Corp. (1945) Opinion No. 126, 
Docket No. G-462, 63 PUR(NS) 
—; Re Allegany Gas ‘Co. and North 
Penn Gas Co. Opinion No. 127, 


Docket Nos. G-597, G-598, 63 PUR 
(NS) 231. 

The following tabulation shows the 
cost of service to the ratepayer, in- 
cluding a fair return on the rate base, 
which we find is reasonable and appro- 
priate to be used in this case: 


Cost of Service 
Operating Expenses: 
Transmission Expense 
Purchase Gas Expense 
Administrative and General Ex- 


Taxes: 

Property Taxes 

Other Taxes 

Federal Income Taxes (38%).... 
Allowance for Return at 6% on Rate 


Cost of Transportation 
Cost of Purchased Gas? 588,750 


Cost of Service ......... eee+ $720,250 


Reasonable Earnings and Rates 
For the Future 


Rates for the future should be pre- 
scribed with due consideration for 
present earnings and future prospects 
of Penn-York. The main guide em- 





® Penn-York’s cost of purchased gas repre- 
sents 1,550,000 thousand cubic feet purchased 
at 374 cents per thousand cubic feet for re- 
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sale and 20,000 thousand cubic feet purchased 
at 374 cents per thousand cubic feet to cover 
lost gas. 
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ployed is the company’s actual experi- 
ence as presented in this case. The 
table below reveals Penn-York’s an- 
nual sales, revenues at the existing 
rate ‘of 49.9 cents per thousand cubic 
feet, cost of service including return 
at 6 per cent on the rate base, and 
excess revenues: 


Gas Sales Revenues (1,550,000 M cu. 
ft. @ 49.9¢ per M cu. ft.) 


Deduct: 
Cost of Service 


Excess Revenues 


Penn-York’s revenues for natural 
gas sold to Republic are found by this 
test to be excessive and unlawful to the 
extent of $53,200 annually, and its 
rate will be reduced accordingly. 

The cost of transportation is not 
expected to change very materially. 
In fixing the rate, we observe that no 
compressor station is required by 
Penn-York, since it purchases natural 
gas from New York State Natural at 
175 pounds pressure, transports it 
through a fork-shaped pipe line aggre- 
gating about 130 miles in length, and 
delivers such gas to Republic at ap- 
proximately 100 pounds pressure. 

[10] The total annual compensa- 
tion which Penn-York is entitled to 
earn is $720,250 and this embraces 
the cost of purchased gas totaling 
$581,250 (1,550,000 thousand cubic 
feet at 374 cents per thousand cubic 
feet), plus $7,500 (20,000 thousand 
cubic feet at 37$ cents per thousand 
cubic feet) for lost gas and the cost 
of transportation, plus a fair return 
on the rate base, aggregating $131,- 
500. Since Penn-York has only one 
customer, a 2-part rate is appropriate 
with a fixed transportation charge. 
The first part of the rate to be charged 
by Penn-York will be a commodity 

[16] 
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charge of 38 cents per thousand cubic 
feet, which is $ cent more than the 
price paid for gas purchased from 
New York State Natural Gas Corpo- 
ration and is made so to cover the cost 
of lost gas. The second part of the 
rate will be a flat monthly transporta- 
tion charge of $10,960. This adopted 
2-part rate is just and reasonable, and 
will provide compensation for Penn- 
York to cover all necessary operating 
expenses, depreciation, taxes, cost of 
purchased gas, and a 6 per cent rate 
of return on the adopted rate base. 

Appropriate findings and order will 
be entered in accordance with this 
opinion. 


ORDER 


.Upon consideration of the orders 
previously entered in this proceeding, 
the evidence of record, and the briefs, 
and the Commission having on this 
date issued its Opinion No. 129, which 
is incorporated by reference and made 
a part of this order; 

The Commission finds that: 

(1) Penn-York Natural Gas Corpo- 
ration is a Pennsylvania corporation 
with its principle office in Philadel- 
phia. 

(2) Penn-York owns and operates 
a fork-shaped pipe line through which 
it transports natural gas, which origi- 
nates in West Virginia and Texas, 
from the point of Penn-York’s pur- 
chase in Potter county, Pennsylvania, 
into Chautauqua and Erie counties, 
New York, to points of delivery and 
sale to Republic Light, Heat and Pow- 
er Company for resale in New York 
state ; 

(3) Penn-York is engaged in the 
transportation of natural gas in inter- 


state commerce, and in the sale in in- 
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terstate commerce of natural gas for 
resale for ultimate public consump- 
tion; therefore, it is a “natural-gas 
company” within the meaning of the 
Natural Gas Act, and the rate charged 
by Penn-York for the transportation 
and sale of such gas to its sole cus- 
tomer company is subject to the ju- 
risdiction of this Commission; 

(4) Penn-York’s March 31, 1945, 
rate base in this case is $743,350, 
composed of $1,001,500 as adjusted 
original investment in gas plant, less 
$282,700 for accrued depreciation, 
plus $24,550 for working capital; 

(5) Six per cent is a fair and rea- 
sonable rate of return for Penn-York 
to earn on that rate base; 

(6) Penn-York’s cost of rendering 
service to Republic, composed of the 
purchased gas and_ transportation 
costs, plus a 6 per cent return on the 
rate base aggregates $720,250; 

(7) Penn-York estimates that it 
will sell and deliver 1,550,000 thou- 
sand cubic feet annually of natural gas 
in the future, which would produce 


gas sales revenue of $773,450 under — 


the existing rate of 49.9 cents per 
thousand cubic feet ; 

(8) The total annual compensation 
which Penn-York is entitled to earn 
is $720,250, described in paragraph 
(6) above, which is exceeded by $53,- 
200 under the existing rate; and the 
rate charged and received by Penn- 
York is unjust and unreasonable to 
that extent with relation to the 1,550,- 
000 thousand cubic feet of gas sales; 


(9) Under the circumstances of 
this case, where the cost of transporta- 
tion is not expected to vary materially, 
the following 2-part rate is appropri- 
ate, just and reasonable: 

Commodity charge of 38 cents per M cu. ft. 
Transportation charge of $10,960 monthly; 

(10) The rate and charge found 
to be reasonable in paragraph (9) 
above will compensate Penn-York, 
through revenues from natural gas 
sold to Republic, in an amount to 
cover all necessary operating expenses, 
depreciation, taxes, cost of purchased 
gas, and a fair return on the adopted 
rate base; 

The Commission, therefore, orders 
that : 

(A) The rate charged and received 
for the transportation and sale of nat- 
ural gas by Penn-York in interstate 
commerce to Republic for resale for 
ultimate public consumption will be 
decreased to reflect a reduction of 
$53,200, on an annual basis, in the 
operating revenues of Penn-York with 
relation to the 1,550,000 thousand 
cubic feet of gas sales; 

(B) By March 1, 1946, Penn- 
York shall file a new rate schedule 
for the transportation and sale of nat- 
ural gas to Republic, which shall set 
forth the 2-part rate found to be just 
and reasonable in paragraph (9) 
above; and such rate shall be effective 
as to all bills rendered after March 
15, 1946, provided the schedule is 
submitted in the form satisfactory to 
the Commission. 
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UNITED STATES CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 


Randolph Phillips 


v. 


Securities and Exchange Commission et al. 


No. 7 
153 F2d 27 
January 7, 1946 


ETITION by holder of common stock for review of orders of 

Securities and Exchange Commission approving plan to 

offer exchange of preferred stock under § 11(e) of the Holding 
Company Act; orders affirmed. 


Intercorporate relations, § 5.2 — Holding Company Act — Conflict with state 
laws. 

1. The Holding Company Act is a specific overriding Federal law which 

controls even though a state statute contains conflicting provisions, p. 245. 


Intercorporate relations, § 19.8 — Holding company simplification — Vote of 
stockholders. 
2. The Holding Company Act does not require a stockholders’ vote as a 
prerequisite to an order of the Securities and Exchange Commission ap- 
proving a plan under § 11(e) of the Holding Company Act, 15 USCA 
§ 79k(e), for the redemption of preferred stock, p. 245. 


Security issues, § 15.1 — Authority of Securities and Exchange Commission — 
Exchange of stock — Vote by stockholders. 
3. The Securities and Exchange Commission does not exceed its authority 
by issuing an order approving a plan, under § 11(e) of the Holding Com- 
pany Act, 15 USCA § 79k(e), without a vote of stockholders for an ex- 
change of preferred stock of a holding company for certain cash and com- 
mon stock of a subsidiary, p. 245. 


Security issues, § 15 — Authority of Securities and Exchange Commission — 
Exchange of stock — Order of court. 
4. The Securities and Exchange Commission has authority to issue an order 
approving a plan, under § 11(e) of the Holding Company Act, 15 USCA 
§ 79k(e), without an order of a district court for an exchange of preferred 
stock of a holding company for certain cash and common stocks of a sub- 
sidiary, p. 245. 


Appeal and review, § 13 — Proper court — Orders of Securities and Exchange 
Commission. 

5. A circuit court of appeals will not pass upon a shareholder’s petition for 
review of an order of the Securities and Exchange Commission approving 
a plan, under § 11(e) of the Holding Company Act, 15 USCA § 79k(e), 
for an exchange of stock while all equities may be adjusted by a district 
court in a pending proceeding brought by the Commission for enforcement 
of its order, p. 246. 
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Security issues, § 5 — Exchange of stock — Fairness of plan. 

6. Findings of the Securities and Exchange Commission that a plan under 
§ 11(e) of the Holding Company Act, 15 USCA § 79k(e), for an ex- 
change of cash and common stock of a subsidiary for preferred stock of 
a holding company were adequate as against a contention that the stock 
transfer overpaid preferred shareholders, where the Commission gave con- 
sideration to the market price of the securities, liquidation rights, and divi- 
dend arrears which would be eliminated by consummation of the plan, and 
also considered the prospective value of the subsidiary stock by capitaliza- 
tion of earnings, as well as the underlying net asset value of preference 
stock, p. 247. 


Security issues, § 15 — Exchange of stock — Fairness of plan — Earnings of 
holding company. 

7. Findings by the Securities and Exchange Commission that a plan for 
exchange of preferred stock of a holding company for cash and stock of 
a subsidiary is reasonable should not be overturned because the Commis- 
sion failed to find prospective values or earnings for the preference stock, 
since the corporate earnings of a top holding company need not be used 
as an exclusive test of fairness, p. 248. 


Security issues, § 15 — Exchange of stock — Fairness of plan — Liquidation 
rights. 
8. Liquidation rights of shareholders alone should not be held controlling, 
but they are deserving of careful consideration, upon the issue of the fair 
limits of an offer to retire preferred stock, p. 248. 


Security issues, § 15 — Exchange of stock — Tests under Holding Company Act. 
9. A plan submitted under § 11(e) of the Holding Company Act, 15 USCA 
§ 79k(e), for divestment of control of a subsidiary by offering to exchange 
securities of the subsidiary for preference stock of a holding company 
may be tested by the “fair and equitable” standards of § 11 of the Hold- 
ing Company Act instead of the transaction being treated as a sale of securi- 
ties under § 12, 15 USCA § 79l, which provides as a test the financial 
integrity of the company, p. 249. 


Procedure, § 26 — Conduct of hearing — Conversations with officers. 

10. Denial of a fair hearing on the ground that the Securities and Exchange 
Commission has made an ex parte adjudication on the question of the neces- 
sity of a shareholders’ vote on a plan under § 11(e) of the Holding Com- 
pany Act, 15 USCA § 79k(e), is not shown by evidence that there have 
been conversations between the holding company officers and members of 
the Commission or its staff, developing the latter’s view that such a vote 
was inappropriate under the circumstances, as these conversations are no 
more than legitimate prehearing conferences to expedite the settlement of 
details, p. 250. 


* 


APPEARANCES: Randolph Phillips, 
of New York city (Julien Cornell, of 
New York city, on the brief), pro se; 
Roger S. Foster, Solicitor, Securities 
and Exchange Commission, of Phila- 
delphia, Pa. (Morton E. Yohalem, 
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Counsel, Public Utilities Division, and 


‘Harry G. Slater and Arnold R. Gins- 


burg, Attorneys, Securities and Ex- 
change Commission, all of Phila- 
delphia, Pa., on the brief), for re- 
spondent Securities and Exchange 
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Commission; Clarence A. Souther- 
land, of Wilmington, Del. (Whitman, 
Ransom, Coulson & Goetz, Richard 
Joyce Smith, and William T. Farley, 
all of New York city, on the brief), 
for respondent United Corporation. 


Before L. Hand, Augustus N. 
Hand, and Clark, Circuit Judges. 


Crark, CJ.: 

[1-4] This is a petition to review 
orders.of the Securities and Exchange 
Commission under § 1l(e) of the 
Public Utility Holding Company Act 
of 1935, 15 USCA § 79k(e), author- 
izing and directing the United Corpo- 
ration to effect a plan for the redemp- 
tion of a portion of its preferred stock. 
The United Corporation, a Delaware 
corporation, is the top unit of a hold- 
ing company system and a registered 
holding company under § 5 of the act, 
15 USCA § 79e. On August 14, 
1943, 50 PUR(NS) 212, the Com- 
mission issued a simplification order 
under § 11(b)(2), requiring United 
to change its existing capitalization 
to a one-class, common stock struc- 
ture and to cease to exist as a holding 
company. United, in partial compli- 
ance with that order, submitted for the 
Commission’s approval a plan by 
which it would offer its preferred 
shareholders an opportunity to ex- 
change their stock for certain cash and 
common stock of Philadelphia Elec- 
tric Company, one of United’s major 


subsidiaries. The Commission on 
November 24, 1944, issued an order 
approving the plan on condition that 
it be amended in certain aspects, and 
then, the amendments having been 
duly filed, granted final approval of 
the amended plan by order of Novem- 
ber 29, 1944. Phillips, a beneficial 
owner of 1,100 shares of United’s 
common stock, has now petitioned for 
review of both these orders.* 

Chief among the petitioner’s many 
contentions on this review is his as- 
sertion that the Commission exceeded 
its authority by issuing the effecting 
orders without first obtaining either 
a vote of the shareholders or an order 
of the proper district court. His de- 
mand of a vote is based on a provision 
of the Delaware statutes so requiring 
in case of a corporate “reorganiza- 
tion,” Delaware Corporation Law, 
§ 5, par. 9, Del Rev Code 1935, 
§ 2037, subd. 9, though United argues 
with force that this is rather a redemp- 
tion of stock under § 27 of that law 
(§ 2059) where a vote is not specifi- 
cally required. But whatever the situ- 
ation under Delaware law, it is clear 
that the Public Utility Holding Com- 
pany Act is a specific overriding Fed- 
eral law which obviously must control 
or else its very reason for existence is 
frustrated ; and, indeed, petitioner him- 
self appears to admit that the terms 
of the act must be complied with, re- 





1HCA Releases Nos. 5440, 5452. The 
simplification order, HCA Release No. 4478, 
50 PUR(NS) 212, is not challenged in this 
proceeding. Other orders of the Commission 
with respect to various aspects of this exten- 
sive holding company system have been re- 
viewed by the courts, e.g., Morgan Stanley 
& Co. v. Securities and Exchange Commis- 
sion (1942) 43 PUR(NS) 240, 126 F2d 325; 
Public Service Corp. of New Jersey v. Se- 
curities and Exchange Commission (1942) 45 
PUR(NS) 350, 129 F2d 899, certiorari de- 
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nied (1943) 317 US 691, 87 L ed 553, 63 
S Ct 266. 

2The common stock in question is regis- 
tered in the name of Phillips’ brother, but 
his beneficial ownership is not challenged 
here. In addition, he holds proxies from 
other common and preferred shareholders 
which he obtained in connection with an elec- 
tion of directors; but they were given him 
with the express understanding that they 
would not be used to represent the sharehold- 
ers in court proceedings. 
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gardless of shareholder approval. 
Turning to the act itself, we there find 
no requirement or suggestion of such 
a prerequisite.® Hence petitioner 
strenuously urges that § 11(d, e) re- 
quires the Commission to obtain a 
court order before directing United to 
effect the transfer; and this presents 
his substantial argument on this con- 
tention. 

Section 11, “Simplification of hold- 
ing company systems,” is a long stat- 
utory provision imposing upon the 
Commission the duty of examining the 
corporate structure of public utility 
holding company systems and ordering 
simplification thereof. By subsec. 
(b)(2), the “great-grandfather 
clause,” the Commission is charged 
with the duty of causing a holding 
company to cease to be a holding com- 
pany with respect to subsidiaries which 
themselves have holding companies as 
subsidiaries; that is, of eliminating 
more than two tiers of holding com- 
panies in any holding company sys- 
tem. By subsec. (c), Commission or- 
ders under (b) must be complied with 
within a year unless the Commission 
finds it in the public interest to extend 
the time for not more than another 
year. Then follow the two subsec- 
tions here crucial. Under (d), the 
Commission “may apply to a court, 
in accordance with the provisions of 
subsection (f) of § 18, to enforce com- 
pliance” with an order under (b); 
and the court, to the extent it deems 


necessary to enforce the order, may 
“take exclusive jurisdiction and pos- 
session of the company.”’ Subsection 
(e) deals with the situation where 
the company itself has submitted a 
plan for Commission approval if “nec- 
essary to effectuate the provisions of 
subsection (b) and fair and equitable 
to the persons affected by such plan.” 
It provides that after approval, “the 
Commission, at the request of the 
company, may apply to a court, in ac- 
cordance with the provisions of sub- 
section (f) of § 18, to enforce and 
carry out the terms and provisions of 
such plan,” whereupon the court has 
similar powers of enforcement as un- 
der (d). The cited provision of § 18, 
15 USCA § 79r, is one giving jurisdic- 
tion to “the proper district court of 
the United States” (i. e., of a district 
“wherein the defendant is an in- 
habitant or transacts business,” § 25, 
15 USCA § 79y) to enjoin violation 
of the act and to enforce compliance 
with it or with any rule, regulation, 
or order under it. A still later § 24 
(a), 15 USCA § 79x(a), contains 
the provision, under which this peti- 
tion to review is brought to us, grant- 
ing any person aggrieved by a Com- 
mission order the right of direct peti- 
tion to the circuit court of appeals of 
the circuit where he resides. 

[5] It seems now settled that con- 
flicts in jurisdiction as between courts 
must be avoided, and hence that a cir- 
cuit court of appeals will not pass up- 





8 We regard as irrelevant the fact that the 
Commission has ordered a shareholders’ vote 
in other instances on different plans or modi- 
fications of corporate structures or that it 
suggested (and United so informed its share- 
holders) that certain steps under its simpli- 
fication order would require such vote, as 
indeed it appears to have done by a recent 
order as reported in the New York Times 
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for Dec. 29, 1645. The Commission must be 
free to determine this question with reference 
to the actual modification planned and the 
extent of the change of character of invest- 
ment which this would mean to the share- 
holders; it cannot be held estopped by action 
taken or suggested by it in the light of other 
circumstances. 
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on a shareholder’s petition for review 
while all equities may be adjusted by a 
district court in a pending proceeding 
brought by the Commission for en- 
forcement of its order.* Like avoid- 
ance of unnecessary court action would 
suggest that litigation should not be 
forced upon the Commission and the 
company when neither finds it neces- 
sary, the general provision for review 
given a person aggrieved being ade- 
quate protection to dissenters. And 
in the face of the very clearly permis- 
sive wording of the statute, we are not 
disposed to strain for an interpreta- 
tion of the statute which will force 
unneeded enforcement proceedings. 
We do not believe this choice of lan- 
guage can be considered inadvertent ; 
in fact, the general provisions for en- 
forcing compliance with the act and 
regulations and orders thereunder, 
§ 18(f), seem unusually explicit, stat- 


ing that the Commission “may in its 


discretion” bring an action in the 
proper district court. Here the Com- 
mission has not applied for enforce- 
ment under (d), nor has United asked 
for action under (e). Hence the terms 
of the statute do not apply, and the 


petitioner’s rights are safeguarded by 
his present petition. The Commission * 
has heretofore taken the position that 
it need not apply for enforcement un- 
der § 11(d) where such action is 
not necessary. There is certainly 
nothing to the contrary, if indeed 
there is not support, in the general 
statements in Commonwealth & South- 
ern Corp. v. Securities and Exchange 
Commission (1943) 48 PUR(NS) 
72, 78, 134 F2d 747, 751, so much 
relied on by petitioner, where the point 
was not in issue.® 

[6] The next major point of peti- 
tioner is that, even if no court order 
was necessary, the findings of the 
Commission were insufficient to sup- 
port its conclusion that the plan was 
fair and equitable as required by § 11 
(e). His contention is that the stock 
transfer actually grossly overpaid the 
preferred shareholders and wasted the 
assets of the corporation. We find no 
such inadequacy in the findings. The 
plan as approved contemplated the of- 
fer to holders of United’s “$3 cumula- 
tive preference stock” of a package 
consisting of 1-8/10 shares of common 
stock of Philadelphia Electric Com- 





4Okin v. Securities and Exchange Com- 
mission (1944) 57 PUR(NS) 395, 145 F2d 
206, remanded on a different point (1945) 
325 US 840, 89 L ed 1966, 65 S Ct 1569; Gil- 
bert v. Securities and Exchange Commission 
(1945) 58 PUR(NS) 385, 146 F2d 513; 
Lownsbury v. Securities and Exchange Com- 
mission (1945) 60 PUR(NS) 246, 151 F2d 
217 


5In Re United Light & P. Co. (1941) 
HCA Release No. 2923, 9 SEC 833. It has 
been argued that the Commission could not 
seek enforcement for a year because the com- 
pany has that period for compliance under 
(c). Remarks of Commissioner Healy, 
“Section 11 of the Public Utility Holding 
Company Act,” 26 Public Utilities Fortnight- 
ly, 616, 623, and argument of the preferred 
shareholder in Securities and Exchange Com- 
mission v. Standard Power é Light Corp. 
(1943) 49 PUR(NS) 407, 48 F Supp 716. 
In the United Light & Power Case the Com- 


247 


mission argued persuasively that it need not 
apply for enforcement even after a year, 
pointing out, as Chairman Eicher had said in 
a then recent address, that where a company 
was making reasonable progress under its 
particular circumstances to carry out a § 11 
(b) order, neither it nor its security holders 
would be assisted by a court order, and stress- 
ing also the difference in statutory wording 
as to its compulsory duties as under § 11(b), 
with discretionary acts under § 11(d) or (e). 

6 The general language relied on as show- 
ing compulsion does not seem to us so in- 
tended. Thus the court says of § 1l(e): “If 
the plan is one which can be carried out by 
the sole action of the parties thereto no fur- 
ther proceedings are needed. If not, the sub- 
section authorizes the Commission, at the re- 
quest of the company proposing the plan, to 
make application to a district court to enforce 
and carry out the plan.” 
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pany, and $6 in cash for each share 
-of United’s outstanding preference 
stock up to 1,123,374 shares, or ap- 
proximately 45 per cent of the total 
outstanding of 2,488,712-1/6 shares. 
The Commission found that as of 
June 30, 1944, the date which it took 
for fixing values, the preference stock 
had a market price of $36.25 per 
share, as compared to a market price 
of $41.10 for the package. It also 
found that this stock was entitled on 
liquidation to a preference of $50 per 
share, or $124,435,608, plus arrears of 
dividends of $5.25 per share, or $13,- 
065,738, of which about $56,168,700, 
plus dividend arrears of $5,897,713, 
would be eliminated by consummation 
of the plan. And it found a prospec- 
tive value for Philadelphia Electric’s 
common stock by capitalizing its es- 
timated earnings at either 6 per cent 
per annum, yielding values of $28.33 
to $30 per share, or 6} per cent, 
yielding values of $26.15 to $27.69 per 
share, or values for the package rang- 
ing—on the basis of United’s original 
offer of $5 additional in cash—from 
$59 down to $52.07. Moreover, and 
perhaps more important, it found the 
underlying net asset value of the pref- 
erence stock, based on the market price 
of United’s portfolio holdings and 
cash, to be much higher than the mar- 
ket quotation, namely, $48.89 per 
share, so that upon consummation of 
the plan the net asset value for the re- 
maining preference stock would be in- 
creased to $56.12 per share, while the 
like value of the common stock would 
jump from minus $1.09 to plus 8 
cents per share. And meanwhile the 
corporation would effect the required 
divestment of Philadelphia Electric 
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common in a simple and inexpensive 
way. 

Hence the Commission concluded 
that the proposed offer was within 
permissible limits of fairness as to all 
three groups of United’s investors: 
those accepting and those not accept- 
ing among the preferred shareholders, 
and the common shareholders. In 
fact, its views were so far contrary to 
the petitioner’s contentions that its 
only concern was whether the offer was 
sufficiently fair to those who might ac- 
cept, and it required as one of the con- 
ditions for its approval of the plan 
that United raise its cash payment 
from $5 to $6 per package. (Other 
conditions—all accepted by United— 
mainly concerned the time periods for 
acceptance of the option or for keeping 
the option open in case it was under- 
subscribed.) And it said as a justifi- 
cation for not requiring more: 
“Stockholders may fairly be offered 
the choice of taking somewhat less in 
return for receiving their compensa- 
tion sooner than others of the same 
class; and the chance that the others 
may eventually receive more is a fac- 
tor for each stockholder to consider in 
making his choice.” 

[7, 8] Petitioner points, however, 
to the difference between United’s 
average corporate net income of $2.91 
per share and the average package 
earnings of $3.56, as well as the dif- 
ference in annual dividends actually 
paid upon the preference stock as com- 
pared to those received on the pack- 
age assets, amounting to $1.05 per 
share over the years 1937 to 1944; 
and he stresses also the Commission’s 
failure to find prospective values or 
earnings for the preference stock. 
But the Commission answers quite 
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reasonably that it has never consid- 
ered corporate earnings of a top hold- 
ing company as an exclusive test of 
fairness, that here, indeed, United’s in- 
terest in the actual earnings of its un- 
derlying companies, undistributed as 
well as distributed, amounted to $4.73 
per preference share, and that peti- 
tioner was completely ignoring the 
dividend claim of the preference share- 
holders, while he emphasized the low 
return they had actually received. It 
further stated that, in view of the 
status of the reorganization of the sub- 
sidiary holding companies, it could not 
make a precise estimate of the prospec- 
tive income of the preference stock. 
These conclusions appear justified un- 
der all the circumstances and well with- 
in the sphere of the Commission’s 
peculiar competency. Of course, as 


it said, liquidation rights of share- 


holders alone should not be held con- 
trolling, Otis & Co. v. Securities and 
Exchange Commission (1945) 323 
US 624, 89 L ed 511, 57 PUR(NS) 
65, 65 S Ct 483; but here they were 
obviously deserving of careful consid- 


eration upon the issue of the fair lim-— 


its of an offer to retire preferred stock. 
Moreover, the Commission clearly had 
in mind what petitioner has tended to 
overlook, namely, that the preferred 
shareholders were being asked to ex- 
change a security with a prior accru- 
ing claim on a top holding conipany 
for common stock of a subsidiary. 
[9] Petitioner further urges that 
the Commission should not have ap- 
plied the test of “fair and equitable” 
stated in § 11 (d, e), since it had ruled 


that the plan was not a reorganization 
so as to require a vote of the share- 
holders, but should hold it only a sale 
of securities under § 12(c, d)? where 
the test is rather the financial integrity 
of the company and where the laws of 
the market place must-govern. And 
since the market price of the prefer- 
ence stock was some $4.85 a share 
lower than that of the proposed pack- 
age on June 30, 1944, he claims that 
an unfair advantage has been given 
these shareholders. But the plan was 
actually filed under § 11, and we see 
no reason why it was not properly so 
filed. While not intended as a com- 
plete compliance with the Commis- 
sion’s simplification order, it was 
clearly a plan for “the divestment of 
control” of a subsidiary for the pur- 
pose of enabling United to comply 
with that order. Were we to make 
the assumption that the Commission 
might have considered the plan to be a 
transfer within the meaning of the lat- 
er section, still it would be justified 
in applying the fair and equitable test, 
as indeed it has held in Re Western 
Pub. Service Co. (1943) HCA Re- 
lease No. 4114, 47 PUR(NS) 219, 
and in Re National Power & Light 
Co. (1941) HCA Release No. 3211, 
10 SEC 827. This test has been con- 
sistently applied whenever the trans- 
action was one designed to effect com- 
pliance in any form with § 11(b) (2). 
It should be noted that the issue which 
divided the Supreme Court in the Otis 
Case and has since interested the com- 
mentators® is whether the Commis- 
sion had not violated the rule of abso- 





7 United also asked the Commission for 
findings that the plan met the requirements 
of x 12(c,d), 15 USCA § 791(c,d). 

8 See, eg., Dodd, The Relative Rights of 
Preferred and Common Shareholders in Re- 
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ag ying Plans Under the Holding Com- 

ny Act, 57 Harv L Rev 295, 306; 58 Harv 
E Rev aha. 33 Geo L J 346; 13 Geo Wash 
L Rev 372; 93 U of Pa L Rev 308; 31 Va 
L Rev 928 ; 54 Yale L J 840, 847. 
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lute priority at the expense of the pre- 
ferred shareholders. And it would be 
anomalous if here the Commission 
should be held in error in allowing 
the corporation to offer its preferred 
investors somewhat nearer their full 
contract rights than is the current 
market value. 

[10] The petitioner’s last major 
contention is that he was denied a fair 
hearing. He appeared at six hearings 
on the plan prior to the final hearing 
on November 6, 1944, which was held 
at his request and at which he filed 
briefs and made an extensive oral ar- 
gument. The minutes of that hear- 
ing show that he there raised in sub- 
stance all of the objections now urged. 
He contends further that the Commis- 
sion made an ex parte adjudication on 
the question of the necessity for a 
shareholders’ vote. This is based up- 
on conversations between United’s 
president and members of the Com- 
mission or its staff, developing the 
latter’s view that such a vote was in- 
appropriate under the circumstances. 
These conversations seem to us no 
more than legitimate prehearing con- 
ferences of the kind which the Com- 
missioners or their staff must have if 
all the intricate details involved in 
even a single holding company sim- 
plification is to be carried to comple- 


tion within the time of man.® Cer- 
tainly a court would not be justified 
in interfering with such helpful pre- 
liminary conferences to expedite the 
settlement of details without a very 
definite showing of prejudice to an 
aggrieved party or eventual denial of 
a fair hearing. Here the Commission, 
as it showed at its hearings, did not 
hold itself bound by any of the prelim- 
inary steps, but gave the final judg- 
ment upon its view of the law—which 
coincides with our own, as we have 
shown—and in the exercise of a dis- 
cretion which appears rational and 
reasonable. 

In the course of the proceedings be- 
fore the Commission, petitioner 
brought forth various conditions which 
he sought to engraft upon the plan if 
it were approved. His proposals re- 
lated to cumulative voting, quorum 
requirements, and representations of 
minority groups at shareholders’ meet- 
ings. They had no bearing on the ap- 
proval of the present plan; and the 
Commission was justified in declining 
to consider them at this time. In fact, 
they appear designed to secure for pe- 
titioner that position in company af- 
fairs for which he waged a proxy bat- 
tle only to lose it at the company’s 
annual meeting. 

Orders affirmed. 





%See pp. 102-104 of the Monograph on the 
Securities and Exchange Commission pre- 
pared by the staff of the Attorney General’s 


Committee on Administrative Procedure, em- 
phasizing the usefulness of the procedure. 
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Re Arthur L. Alwine 


Application Docket No. 62984, Folder 2 
March 18, 1946 


PPLICATION, over objection, for authority to withdraw joint 
d \ application for transfer of certificate pursuant to contract; 
withdrawal authorized and transfer proceedings terminated. 


Certificates of convenience and necessity, § 158 — Transfer of certificate — With- 


drawal of application. 


1. The administratrix of a certificate holder’s estate should be allowed to 
withdraw an application for authority to transfer the decedent’s certificate 
pursuant to contract, where such withdrawal will not adversely affect pub- 
lic interest and where the injury, if any, to the contractual transferee results 
from breach of contract and, consequently, cannot be relieved by the Com- 
mission, that being a matter for the court, p. 251. 


Certificates of convenience and necessity, § 158 — Moot question — Transfer of 


certificate. 


2. An application for authority to purchase a certificate becomes moot upon 
the Commission’s authorizing the withdrawal of a petition for authority to 
sell such certificate, since the purchase could not validly take place without 
Commission approval not only of the acquisition but also of the sale, p. 254. 


By the Commission: This matter 
involves the request of one party over 
the objection of the other to withdraw 
a joint application filed by them with 
the Commission for-the transfer of a 
certificate of public convenience. The 
facts are as follows: 

Gertrude M. Smith, administratrix 
of the estate of her father, James H. 
McVitty, and Arthur L. Alwine, filed 
a joint application at A. 62984, F. 2, 
on August 31, 1945, requesting the 
Commission’s approval of the trans- 
fer to Alwine of McVitty’s rights un- 
der A. 28071, F. 2. Copies of the 
written contract entered into between 
the parties and attached to the appli- 
cation indicate a consideration of 
$275 was to be paid for the transfer. 
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On December 10, 1945, the afore- 
said administratrix filed a petition 
with the Commission requesting per- 
mission to withdraw the application 
for transfer, alleging, inter alia, (1) 
that she had executed the application 
and agreement of sale under a misap- 
prehension and misunderstanding of 
the nature, value, and transferability 
of the certificate involved; and (2) 
that the other heirs of the Estate of 
James H. McVitty vigorously oppose 
the transfer. 

[1] Hearing on the application was 
held December 12, 1945, but not con- 
cluded. The evidence presented at the 
hearing indicates that the administra- 
trix feels she was imposed upon by 
Arthur L, Alwine and his representa- 
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tives who induced her to execute the 
agreement of sale. 

Counsel for Alwine introduced in 
the record the statement that since 
James H. McVitty died October 15, 
1944, the certificate issued to him at 
A. 28071, F. 2, will automatically ex- 
pire if the petition to withdraw is 
granted or the instant application re- 
fused, because of General Order No. 
29, Rule 4(b), which provides : 

“Upon the death of an individual 
holder of a certificate, permit, or li- 
cense, Or upon an individual certificate 
holder being legally declared insane, 
the rights conferred by such certificate 
shall continue with the legal represent- 
ative of the said deceased or insane 
holder thereof for a period of one year, 
after which the rights conferred there- 
by shall cease unless application has 
been made to transfer such rights to 
the heirs, guardian, trustees, legatees, 
or others, in which case the rights shall 
continue with the legal representative 
until the application is granted or re- 
Pr 

However, no testimony was pro- 
duced at the hearing to show that the 
transfer was in the public interest or 
that the public interest and conven- 
ience would be adversely affected by 
the expiration of the certificate issued 
to James H. McVitty, deceased, at A. 
28071, F. 2. 

A motion to dismiss the aforesaid 
petition to withdraw was filed with the 
Commission by Alwine on December 
31, 1945, alleging that he is the real 
party in interest; that he opposes any 
discontinuance or withdrawal of the 
application for transfer, and that with- 
drawal of the application is subject to 
the consent of the Commission, which 


should not be granted if prejudicial to 
his rights. 

We believe that the petition to with- 
draw should be allowed. 


In Re Greensboro Gas Co. (1938) 
18 Pa PUC 524, 25 PUR(NS) 51, 
52, the Commission said: “ it 
is a general rule of law that a party 
who institutes an action has the right 
voluntarily to discontinue the same, 
unless the right of some other person 
has intervened. 7 


In Jones v. Securities and Exchange 
Commission (1936) 298 US 1, 80 L 
ed 1015, 56 S Ct 654, Jones had filed 
a registration statement, under the 
Securities Act of 1933, with the Com- 
mission, covering a proposed issue of 
participating trust certificates. One 
day before the registration statement 
was to become effective, the Commis- 
sion notified Jones that it appeared to 
contain untrue statements of material 
facts and fixed a hearing at which time 
and place the registrant may appear 
and show cause why a stop order 
should not be issued, suspending the 
effectiveness of the registration state- 
ment. Subsequently, a subpoena duces 
tecum was issued by the Commission 
commanding Jones to appear and tes- 
tify before the Commission concerning 
the matter. Counsel for Jones ap- 
peared before the Commission’s exam- 
iner and filed a motion to dismiss and 
for an order from the Commission per- 
mitting the withdrawal of the registra- 
tion statement, and dismissing the reg- 
istration proceeding and all matters 
pertaining thereto at petitioner’s cost. 
The examiner denied the motions and 
refused to allow the withdrawal. The 
matter finally came up before the Unit- 
ed States Supreme Court on certiorari 
to review the allowance of an order of 
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the district court, requiring Jones to 
appear and testify before the Commis- 
sion. 

A regulation of the Securities Com- 

mission provided as follows: “Any 
registration statement or any amend- 
ment thereto may be withdrawn upon 
the request of the registrant if the 
Commission consents thereto. 
Such consent shall be given by the 
Commission with due regard to the 
public interest and the protection of 
investors.” (298 US at pp. 13, 
14.) 

In reviewing the right to withdraw, 
Mr. Justice Sutherland said, at pp. 19, 
20 and 22 of 298 US: 

“The general rule is settled for the 
Federal tribunals that a plaintiff pos- 
sesses the unqualified right to dismiss 
his complaint at law or his bill in equi- 
ty unless some plain legal prejudice will 
result to the defendant other than the 
mere prospect of a second litigation 
upon the subject matter. Pullman’s 


Palace Car Co. v. Central Transp. Co.” 


(1898) 171 US 138, 145, 146, 43 L 
ed 108, 111, 112,18 S Ct 808. In an- 
nouncing the rule, this court approved 
and cited as authority the decision ren- 
dered by Chief Justice Taft, then cir- 
cuit judge, in Detroit v. Detroit City 
R. Co. (1893) 55 Fed 569. The opin- 
ion in the latter case, reviewing the 
English and American authorities, 
states the rule as follows (p. 572): 
“Tt is very clear from an examina- 
tion of the authorities, English and 
American, that the right of a com- 
plainant to dismiss his bill without 
prejudice, on payment of costs, was 
of course except in certain cases... . 
The exception was where a dismissal 
of the bill would prejudice defendants 
in some other way than by the mere 
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prospect of being harassed and vexed 
by future litigation of the same kind.’ 
“*The right to dismiss, if it exists, 
is absolute. It does not depend on the 
reasons which the plaintiff offers for 
his action. The fact that he may not 
have disclosed all his reasons or may 
not have given the real one cannot af- 
fect his right. 

“*The usual ground for denying a 
complainant in equity the right to dis- 
miss his bill without prejudice at his 
own costs is that the cause has pro- 
ceeded so far that the defendant is in 
a position to demand on the pleadings 
an opportunity to seek affirmative re- 
lief and he would be prejudiced by be- 
ing remitted to a separate action. Hav- 
ing been put to the trouble of getting 
his counter case properly pleaded and 
ready, he may insist that the cause pro- 
ceed toa decree. . . . 


“ . . The test is the absence or 
presence of prejudice to the public or 
investors; and, plainly enough, under 
the decisions of this court, the doc- 
trine that a dismissal must be granted 
if no prejudice be shown beyond the 
prospect of another suit, unless there 
be a specific rule of court to the con- 
trary, is applicable, and the withdraw- 
al should have been allowed as of 
course.” 

The judgment of the lower court 
and the Commission was reversed. 

In Warren v. Public Service Com- 
mission (1922) 80 Pa Super Ct 10, 
19, Judge Henderson said: “The 
Public Service Commission . . . is 
not empowered to require the perform- 
ance of a private contract according to 
its terms. The question of the binding 
effect of the contract is one of law not 
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cognizable by the Public Service Com- 
mission.” 

See also Wallace v. Public Service 
Commission (1922) 80 Pa Super Ct 
60, 65; Irwin v. Public Utility Com- 
mission (1940) 142 Pa Super Ct 157, 
161, 36 PUR(NS) 158, 15 Azd 
547. 

In Re Central States Power & Light 
Corp. (1941) 9 SEC 160, 162, 38 
PUR(NS) 308, 310, which involved 
the approval of an application to pur- 
chase after repudiation of the contract 
by the seller, the Securities and Ex- 
change Commission held: 

“The purchase by Lewis could not 
validly take place without our approval 
not only of the acquisition but also of 
the sale. Under these circumstances 
we do not feel called upon to pass on 
an application to purchase in the ab- 
sence of an application to sell. When 
the seller abandoned the application to 
sell, the application to purchase be- 
came moot. e 

The purchaser directs our attention 
to the case of Bily v. Board of Proper- 
ty Assessment (1945) 353 Pa 49, 44 
A2d 250, 252, wherein it was held 
that “Discontinuance of an action is 
always subject to the consent of the 
court, and it should not be permitted 


if prejudicial to the rights of others.” 

Any prejudice that may have been 
envisioned in that case, however, could 
not arise from the action of the Com- 
mission in the instant case, but from 
the breach of contract by one of the 
parties thereto, with which the Com- 
mission has no concern. 

The injury, if any, to Alwine is of 
such a nature that it cannot be relieved 
by the Commission in this proceeding. 
Under the authority of Warren v. Pub- 
lic Service Commission, supra, it is 
evident that the Commission cannot 
require the performance of his con- 
tract with the administratrix. If he is 
injured by a breach of contract, he 
must resort to the courts for a suitable 
remedy. 

It is our opinion, therefore, that the 
granting of the petition to withdraw 
will not adversely affect the public in- 
terest and convenience, and will not so 
prejudice the rights of Alwine as to 
render such action by the Commission 
capricious and unmerited. 

[2] We also note that if the Com- 
mission grants the petition to with- 
draw, the matter of the approval of the 
application to purchase becomes moot. 
See Re Central States Power & Light 
Corp. supra. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re La Crosse Telephone Corporation 


2-U-2104 
March 9, 1946 


EARING on telephone company’s refusal to serve certain resi- 
dence; service to such residence ordered. 


Service, § 121 — Duty to serve — Residence near telephone lines. 
That telephone lines run past and beyond a certain residence at a distance 
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less than the distance within which the utility will render free extension of 
service is sufficient to spell out an undertaking or obligation of service of 
the telephone company to that residence. 


(Bryan, Commissioner, concurs in separate opinion.) 


By the Commission: Wilbur 
Thielker, R.F.D., Bangor, La Crosse 
county, on September 5, 1945, made 
informal request to the Commission 
that the La Crosse Telephone Cor- 
poration be ordered to extend service 
to his premises. On October 15th, 
such utility denied a subsequent re- 
quest by Thielker for extension of 
telephone service to his premises in 
section 31, town of Bangor, La Crosse 
county, because of objection by Com- 
monwealth Telephone Company to 
such extension on the grounds that 
the area involved is within the service 
area of the Commonwealth Telephone 
Company’s Bangor exchange. 

Notice of investigation and hearing 
and assessment of costs was issued by 
the Commission on November 20, 
1945. 


APPEARANCES: Wilbur Thielker, 
complainant, Bangor; E. F. Storandt, 
West Salem, in support of the com- 
plainant; Martin Wandrey, Engineer, 
La Crosse, for La Crosse Telephone 
Corporation ; H. W. Pike, Vice Presi- 
dent, Madison, for Commonwealth 
Telephone Company; Kenneth J. 
Jackson and O. P. Deuel, both of 
Rates and Research Department, of 
the Commission staff. 

The testimony shows that Wilbur 
Thielker resides in the southwesterly 
portion of section 30 in the town of 
Bangor, La Crosse county. La Crosse 
Telephone Corporation operates an 
exchange in the village of Barre Mills 
in the town of Barre, La Crosse 
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county, which adjoins the town of 
Bangor on the west. The Common- 
wealth Telephone Company operates 
an exchange in the village of Bangor 
in said town .of Bangor. The 
residence of Mr. Thielker is about as 
far distant from the village of Bangor 
as it is from the village of Barre Mills. 
A telephone line of the La Crosse Tele- 
phone Corporation from its Barre 
Mills exchange extends in an easterly 
direction along county highways into 
and as far as section 32 in the town of 
Bangor. Mr. Thielker’s residence is 
approximately 1,200 feet distant from 
this highway. 

A line extends from the Bangor 
exchange of Commonwealth Tele- 
phone Company in a southerly direc- 
tion and along a highway which is ap- 
proximately 750 feet from the resi- 
dence of Mr. Thielker. The highways 
upon which the two telephone lines 
above referred to are situated join at 
a point in section 31 and from that 
point the lines of both utilities are 
along that highway as far as the line 
of the La Crosse Telephone Corpora- 
tion runs. 

Mr. Thielker does not want and 
says he has no use for the exchange 
service of Commonwealth Telephone 
Company from its Bangor exchange. 
He wants the exchange service of La 
Crosse Telephone Corporation at 
Barre Mills and indicates that his 
business and social relationships re- 
sulting in his desire and need for tele- 
phone service are centered in Barre 
Mills and not in Bangor. 
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La Crosse Telephone Corporation 
has on file with the Commission an 
extension rule which says in effect 
that the company will extend service, 
without a customer contribution, to 
any customer within one-third of a 
mile of its existing facilities. The 
residence of Mr. Thielker is less than 
one-third of a mile from the line of La 
Crosse Telephone Corporation which 
runs to the south of his residence. 

It seems clear from the record that 
the refusal of La Crosse Telephone 
Corporation to render the service 
which Thielker requests is predicated 
solely upon its desire not to invade a 
territory which it considers as “belong- 
ing” to Commonwealth Telephone 
Company, and that La Crosse Tele- 
phone Corporation would be willing 
to render the service which Thielker 
demands were it not for its unwilling- 
ness to invade Commonwealth’s ter- 
ritory. 

The foregoing presents a question 
of fact which is the essential issue in 
this proceeding, namely, whether the 
service which Thielker requests is 
within the undertaking or obligation 
of service of the La Crosse Telephone 
Corporation. It is no obligation of 
service of the La Crosse Telephone 
Corporation in the town of Bangor 
which results either from any statu- 
tory requirement or from the implica- 
tions of any privilege to render service 
in said town. 

The line of the La Crosse Telephone 
Corporation runs past and beyond the 
residence of Mr. Thielker at a distance 
from his residence which is less than 
the distance within which that utility 


will render free extension of service. 
Such fact is sufficient to speli out an 
undertaking or obligation of service 
of La Crosse Telephone Corporation 
to Mr. Thielker. 


Findings of Fact 


The Commission finds : 

That the evidence in this case shows 
that the undertaking of the La Crosse 
Telephone Corporation includes serv- 
ice to Wilbur Thielker at his premises 
located in section 30 of the town of 
Bangor, La Crosse county. 


Conclusions of Law 


The 
cludes : 

That the La Crosse Telephone Cor- 
poration should be required to furnish 
service to Wilbur Thielker in section 
30, town of Bangor, La Crosse 
county. 


Commission therefore con- 


Concurring Opinion 


I concur in the order which requires 
that the service of the La Crosse Tele- 
phone Corporation be extended to the 
premises of Mr. Thielker. 

However, I am of the opinion that 
the majority findings of fact are im- 
proper and fail to meet the call of the 
statutes, for the reasons set forth in 
my concurring opinion in Porter v. 
Wisconsin Teleph. Co. Docket 2-U- 
2077, decided November 30, 1945, 62 
PUR(NS) 126, and in Re Wisconsin 
Teleph. Co. to extend service to Kann, 
Docket 2-U-2110, decided February 
28, 1946, 62 PUR(NS) 525. 

Samuel Bryan, 
Commissioner 
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fen Progress 


A digest of information on new construction by pri- 

vately managed utilities ; similar information relating to 

government owned utilities ; news concerning products, 

supplies and services offered by manufacturers; also 
notices of changes in personnel. 


1,280-Mile Gas Pipe Line 
Authorized 


A 1,280-mILe, $70,000,000 pipe line to bring 
natural gas to Los Angeles, California, 
from Texas and New Mexico has been author- 
ized by the Federal Power Commission. 

The pipe line facilities are designed to meet 
a developing shortage in the natural gas supply 
for 3,500,000 persons in Southern California, 
the F.P.C. statement pointed out. 

The Southern California Gas Company and 
the Southern Counties Gas Company will build 
214 miles of 30-inch pipe line, described as the 
largest diameter pipe line ever authorized, from 
the Arizona-California border to Santa Fe 
Springs, Cal., the first year, it was announced. 

The balance of the line, including 251 miles 
of 24-inch pipe from Dumas, Texas, to the 
Eunice (N. M.) plant of the El Paso Natural 
Gas Company, which will supply the gas, and 
737 miles of 26-inch line from Lea county, 
Texas, to a point near Blythe, California, will 
be constructed by the El Paso company, it was 
announced. 


Aluminum Roll-up Awnings for 
Industrial Plants 


AY aluminum awning for industrial plants 
that automatically rolls up into a neat 
compact roll at the top of the window, has been 
announced by Aluminum Awning Company, 
division of Orchard Brothers, Inc., 460 Mea- 
dow road, Rutherford, New Jersey. 

Named “Alumaroll,” and made of 100 per 
cent non-corrosive aluminum, these awnings 
are claimed to provide a permanent, prac- 
tical, and low-cost method combining pro- 
tection and controlled light at the lowest pos- 
sible cost per year of service. It is stated they 
make possible keeping /plant temperatures 
down in summer, thus relieving air-condition- 
ing systems, and similarly, in winter, of being 
easily rolled up, allowing the winter sun’s heat 
to ease the heating system load in the cold 
months. 

Complete freedom from sagging, shrinking, 
stretching, fading, ripping, and mildewing, are 
claimed. It is also stated that “Alumaroll” 


“MASTER*LIGHTS” 
© Portable Battery Hand Lights. 
© Repair Car Roof Secrchlights. 


© Hospital Emergency Lights. 





CARPENTER MFG. CO. 
197 Master-Light Bidg., Boston 45, 
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awnings will not chip, rust, or rattle and that 
they will provide full ventilation as well as any 
degree of shade, and are completely fireproof. 


Transmission Line Orders 
Being Filled by Alcoa 


oa CoMPANY OF AMERICA is working 
on three Federal orders for a total of 
some $561,000 of transmission line wire. The 
contracts were awarded late in June. 

The first, a $117,366 contract, calls for the 
delivery of more than 1,000,000 lineal feet of 
stranded wire conductor and other equipment 
for a 63-mile, 115-kilovolt transmission line 
from Seminoe dam to Casper, Wyoming. The 
company also is manufacturing 2,041, 900 feet 
of conductor, 460 compression connectors, 125 
compression repair sleeves, 3,780 tapered armor 
rod sets, 80 parallel groove clamps, 300 vibra- 
tion dampers and installation equipment under 
a $197,267 contract. This material is for use 
in a 115-kilovolt transmission line between 
Phoenix and Tucson, Arizona. 

The last contract, in the amount of $246,727, 
is for 1,135,200 feet of conductor and fittings 
for use on a 230-kilovolt line from Oroville to 
Sacramento, California. The fittings will in- 
clude 400 compression connectors, 200 com- 
pression dead-end connector “assemblies, 100 
compression repair sleeves, 1,250 tapered armor- 
rod assemblies, 100 parallel groove clamps, 200 
vibration dampers, and installation equipment. 


Mississippi Pwr. & Lt. to 
Expand Facilities 


HE SECURITIES AND EXCHANGE COMMIS- 

SION has approved an application filed by 
Mississippi Power & Light Company in. which 
Mississippi proposes to borrow $3,450,000. 
portion of the proceeds of this loan, together 
with treasury funds, will be used to finance, in 
part, the construction of new facilities and ex- 
tension and improvement of its present facili- 
ties. 


Quik-Label Bench Dispenser 


H. Brapy CoMPANy, manufacturers 

e of Quik-Label self-adhesive wire 

markers, has developed Quik-Label Bench 

Dispenser which is designed to speed up the 
marking of wires. 

A Quik-Label code card is quickly inserted 


‘in the dispenser. The slot in the dispenser firm- 


ly holds the card so the operator does not have 
to pick up and put down the card each time a 
(Continued on page 26) 
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Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 


quickly— 
in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 





L-M Elbows, with compression units 
iving a dependable grip on both con- 
uctors. Also Straight Connectors and 
Tees with same con- 
tact units. 





Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 





Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 









Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type _ terminals, 
screw type, shrink fit, etc. etc. 


licing miess tub- 
SS Fgh hn CMidh “conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 
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label is peeled. Both hands are free for fast 
action. 

The dispenser is furnished to Quik-Label 
users at no charge. It is described in an illus- 
trated folder which will be sent gratis, together 
with free samples of Quik-Label code cards 
and a complete price and stock list, by writing 
the W. H. Brady Company, 2910-Z E. Lin- 
woode ave., Milwaukee 11, Wisconsin. 


10o-Year Expansion Planned 
By Water Board 


HE Eugene, Oregon, water board has 

mapped plans for a ten-year light and water 
expansion program to cost $7,250,000, accord- 
ing to Ray Boals, secretary-manager. The pro- 
gram calls for expenditure of $493,000 in the 
remainder of this year, $2,627,000 in 1947, and 
$2,089,085 in 1948. 

Major electrical projects planned include re- 
building and extension of distributing system, 
$1,857,000 ; new 25,000-kilowatt steam plant and 
addition to present unit, $1,770,000; new 5,000- 
kilowatt hydro-electric plant, $525,000, 

Water utility projects for the ten-year period 
are: Two new reservoirs with 6,750,000 gallons 
capacity, $845,000; new water filtration and 
treatment plant, $625,000; new 42-inch steel 
water supply line, $535,000. 


Ripley Company, Inc. Elects 
Frank Rudolph 


pes A. RupoteH, formerly general man- 
ager of the Greenwich, Connecticut, labora- 
tory of Aireon Mfg. Corp., has been elected 
vice president in charge of sales of the Ripley 
Company, Inc., of Torrington, Connecticut, 
Louis R. Ripley, president, has announced. 

Mr. Rudolph has been associated with Aireon 
since 1941. Prior to that he was with General 
Electric Company as district representative in 
the appliance and merchandising divisions, and 
later in charge of subcontracting for the radio 
and television department. 

He began his business career with the Ohio 
Public Service Company in the engineering de- 
partment, leaving that company to join the 
Cleveland Electric Illuminating Company and, 
later, the Ohio Electric Power Company. 


Proposes $800,000 Program 


open ey CALIFORNIA WATER COMPANY has 
applied for authority to sell to a group of 
six investors 32,000 shares of $25 par value pre- 
ferred stock at $26.66 per share. A portion of 
the proceeds of the sale are to be applied toward 
construction expenditures in 1946, estimated at 
a total of $800,000. 


GAMA Elects President 


P. O’Keere, president of O’Keefe & Mer- 

* ritt Company, Los Angeles gas range 
manufacturers, was elected president of the 
Gas Appliance Manufacturers Association at 


(Continued on page 28) 
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EVERY pAY...MORE AND MORE 
a ,,£, 


Public utilities demand 
b-Kated pulling power 


There isn’t a public utility in America 
that doesn’t know how well Dodge Job- 
Rated trucks “stood up” through four 
years of war. And most of ’em know why. 
They know that a truck powered with 
the right engine will deliver maximum 
pulling power at minimum cost. 

They know that a truck built with the 
right transmission, clutch, axles, the 
right springs, brakes and every other 


DODGE DIVISION OF 
CHRYSLER CORPORATION 


unit to fit the job . . . will perform better, 
longer, and at rock-bottom cost. 

Yes, the men who buy trucks for public 
utilities know trucks—that’s “for sure.” 
They know the soundness of the “Job- 
Rated’”’ idea. They know the ready 
availability of Dodge parts. That’s why 
sO many are now demanding trucks that 
fit their jobs—long-lasting, economical 
Dodge Job-Rated trucks! 





DODGEy4#TRUCKS 


JOB LAST LONGER 
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the annual meeting of the association held in 
Chicago recently. 

The association’s other newly elected officers 
are: Ist Vice President: John Robertshaw, 
president, Robertshaw Thermostat Company, 
Youngwood, Pennsylvania; 2nd Vice Presi- 
dent: Frank Hoenigmann, executive vice presi- 
dent, Florence Stove Company, Chicago, IIli- 
nois; Treasurer: John Van Norden, secretary, 
we Meter Company, New York, New 

ork. 

The meeting which was one of the largest 
ever held by the association, brought together 
chief executives of manufacturers who pro- 
duce more than 90 per cent of all the gas ap- 
pliances and equipment manufactured. 

Membership in the association has increased 
40 per cent in the past two years. 


$7,000,000 Plant Proposed 
By Baltimore Utility 


HE CONSOLIDATED Gas, Etectric LIGHT 
AND Power CoMPANY OF BALTIMORE re- 
cently disclosed that an indicated increase in 
demand for electricity would require the instal- 
lation of an additional turbo-generator of ap- 
proximately 60,000 kilowatts by 1948 
Accordingly, the utility has filed an applica- 
tion with the Civilian Production Administra- 
tion for a permit to install the equipment in its 
Riverside power plant in the Turners Station 
section. 








45 West 34 Street 


o_o poo TREE WIRE 


Yt Y F ‘ : 
EE WIRE GUARDS 
Transparent plastic conduit 
Tough, abrasion resistant, prevents fraying of in- 


ducing current leakage to a minimum! 

lighter in weight. Inexpensive. 

Quicker and easier to install. 

interlocks. Made continuous by simple overlap. 

ae ee 

reienseonie fits: ines GRO seman extie» 
serving many Public Utility Com- 


factorily 
panies — Your inquiry for further information 
and test samples is invited. 


MARTIN M. STEKERT 


New York, N. Y. 
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It will be housed in an addition, which will 
provide space for the turbo-generator, a boiler 
capable of producing 550,000 pounds of steam 
hourly, a condenser and coal-handling equip- 
pot, and auxiliaries estimated to cost $7,000,- 


Building Penstock Equipment 


wo contracts for heavy equipment to be in- 

stalled in the penstock structure of Davis 
dam, near Kingman, Arizona, were awarded 
recently by the Bureau of Reclamation. 

The American Bridge Company of Pitts- 
burgh was awarded a $169,305 contract for 
delivery of five 17.5-foot by 34.66-foot fixed- 
wheel gates. The other contract, calling for 
five hydraulic gate hoists and equipment, was 
awarded to the McKiernan-Terry Corporation, 
Harrison, New Jersey, on a bid of $138,026. 


G-E Awarded Order For 132-KV 
Oil-Pipe Cable System 


NNOUNCEMENT of an order totalling ap- 
proximately $350,000 for cable and ac- 
cessories for an underground transmission line 
for the city of San Antonio has been made by 
the wire and cable division of the General 
Electric Company. J. S. Overstreet, manager 
of sales of the cable division, stated that this 
order was part of a $600,000 expansion program 
authorized by the Public Service Board of the 
city of San Antonio, and that the program is 
scheduled for completion before the end of this 
year. 


Steam Jet Air Ejectors 


NEW catalog, illustrating the line of Con- 

seco Steam Jet Air Ejectors and showing 
various applications for power plant, indus- 
trial, and marine use, has been issued by Con- 
denser Service & Engineering Company, Inc., 
Hoboken, New Jersey. Engineering data, 
specifications, graphs, and tables to help the 
engineer select suitable equipment are included. 


Plans Property Additions 


ENTRAL INDIANA GAs CoMPANy has applied 
for authority to issue and sell $3,250,000 
principal amount of first mortgage bonds, due 
1971. A portion of the proceeds will be set 
aside as a construction fund for property addi- 
tions and betterments. 


Authorized to Export Natural 
Gas to a Foreign Country 


EYNOSA Pipe LinE Company has been 
granted permission to construct, operate, 
maintain and connect at the border of the 
United States, near the village of Hidalgo, 
Texas, the following facilities for the exporta- 
tion of natural gas to Mexico: 

A twelve-inch main ayy wage we pipe line 
extending from a point on the American side 
of the international boundary to the north bank 
of the Rio Grande river, and two parallel eight- 

inch transmission pipe lines connected there- 


(Continued on page 30) 
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Inadequate sewage treatment is danger- 
ous to health, detrimental to natural re- 
sources, and damaging to property values. 
Clean, unpolluted streams are a continuing 
asset helping to attract new industries, pro- 
tect agriculture, and improve recreation. 
Yet almost 13,000 American communities 
still need new or revamped sewage systems and 
treatment plants. 

Here, then, is tremendous opportunity for 
forward-looking planning by civic leaders, 
municipal engineers, and all others interested 
in regional industrial development. To the 
electric utility, it offers an unequalled chance 
for practical leadership in local progress. 
To help you take the lead in this field, 


AMERICAN COMMUNITIES 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 










YOU can use this MPA 
full-color motion picture to stimulate 
action by community leaders. 


General Electric has prepared a full-color 
sound motion picture with the help of 
leading sanitary engineers and health au- 
thorities. You can show it as part of an 
integrated program for action to local 
groups. Backed by a useful manual on 
Modern Sewage Treatment—it helps to lay 
the groundwork for new electrification that 
will pay dividends in increased power sales 
for years to come. 

Your local G-E representative will be 
glad to co-operate with you in the presenta- 
tion of this program to your power sales 
engineers and to civic groups in your area. 
Check with him for details of how you can 
take the lead in this load-building plan. 










INDUSTRIAL PROGRESS—( Continued) 





JULY 4, 1946 


with and extending across and underneath the 
Rio Grande river to points of connection at 
the international boundary line of the United 
States and the Republic of Mexico with trans- 
mission pipe lines of Gas Industrial de Mon- 
terrey, South America. 


Construction Loans Announced 


ONSTRUCTION loans — chiefly for distribu- 

tion lines, system improvements or new 
or additional generating capacity — recently 
were made to the following enterprises by the 
Rural Electrification Administration : 

Baldwin County Electric Membership Corp., 
Robertsdale, Ala., $382,000. 

Sand Mountain Electric Codperative, Fort 
Payne, Ala., $525,000 

Peace River Valley Electric Membership Co- 
6perative, Inc., Wauchula, Fla., $77,000 

Talquin Electric Codéperative, Inc., Quincy, 
Fla., $165,000. 

Douglas County Electric Membership Corp., 
Douglasville, Ga., $270, 

Altamaha Electric Membership Corp., Lyons, 
Ga., $217,000. 

Forsyth County Electric Membership Corp., 
Cumming, Ga., $310,000. 
$568,000" Rural Electric Co., Winchester, IIl., 

65,000 

Pocahontas County Rural Electric Codpera- 
tive, Pocahontas, Iowa, $225, 

Hardin County Rural Electric Codéperative, 
Iowa Falls, Iowa, $110,000. 

Codperative Electric Co., 


4,000. 

Jewell-Mitchell Codperative Electric Co., 
Inc., Ionia, Kans., $316, 

Brown-Atchinson Electric Codperative Asso- 
ciation, Inc., Horton, Kans., $220,000. 

Sekan Electric Co6perative Association, Inc., 
Girard, Kans., $427,000. 

Warren Rural Electric Coéperative Corp., 
Bowling Green, Ky., $270,000. 
Ma Sa Electric Codperative, Inc., Denton, 

North Pine Electric Codperative, Inc., Fin- 
layson, Minn., $300,000. 

Blue Ridge Electric Membership Corp., Le- 
noir, N. C., $360,000. 

Davie Electric Membership Corp., Mocks- 
ville, N. C., $639,000. 

Central Electric Coéperative, Inc., 
Landing, Pa., $269,000. 

Valley Rural Electric Codperative, 
Huntingdon, Pa., $50,000. 

Jefferson Electric Codéperative, Inc., Brook- 
ville, Pa., $50,000. 
. rom Electric Coéperative, Inc., Kingstree, 
-— -Wal Electric Corp., Selby, S. D., $500,- 


Cumberland Electric Membership Corp., 
Clarksville, Tenn., $600,000. 

Bartlett Electric Codperative, Inc., Bartlett, 
Tex., $152,000. 

Denton County Electric Codperative, Inc., 
Denton, Tex., $85,000. 

McLennan County Electric Codperative, Inc., 
McGregor, Tex., $182,000 


St. Ansgar, Iowa, 


Parkers 


Inc., 


Wharton County Electric Codperative, Inc., 
El] Campo, Tex., $115,000 

San Bernard Codéperative, Inc., 
Tex., $190,000. 

New Era Electric Codperative, Inc., Athens, 
Tex., $395,000 

Virginia ey 
Green, Va., 

Northern Neck Electric Coéperative, War- 
saw, Va., $52,000. 

Community Electric Coédperative, Suffolk, 
Va., $169,000. 

Big Bend Electric Codéperative, Inc., 
ville, Washington, $215,000 

Oconto Electric Codperative, Oconto Falls, 
Wis., $150,000. 

Pierce-Pepin Electric Ells- 
worth, Wis., $55,000. 

Jackson Electric Codperative, Black River 
Falls, Wis., $275,000. 

St. Croix County Electric Codperative, 
Baldwin, Wis., $25,000. 

Price Electric Co6éperative, Inc., Phillips, 
Wis., $47,000. 

Mississippi County Electric Codperative, Inc., 
Blytheville, Ark., $123,000. 

Riceland Electric Codperative, Inc., Stutt- 
gart, Ark., $190,000. 

Habersham Electric Membership Corp., 
Clarkesville, Ga., $209,000. 

Fall River Rural Electric Codperative, Inc., 
Ashton, Idaho, $200,000. 

a Coéperative, Inc., Flora, IIl., 


Bellville, 


CoGéperative, Bowling 


Ritz- 


Coéperative, 


Lake Region Codéperative Electrical Associa- 
tion, Pelican Rapids, Minn., $125,000. 

Coast Electric Power Association, Bay St. 
Louis, Miss., $470,000. 

Scott-New Madrid-Mississippi Codperative 
Association, Sikeston, Mo., $296, 

Northern Eléctric Codperative, Inc., Opheim, 
Mont., $115,000. 

Central Valley Electric Codpeditive, Inc., 
Artesia, N. Mex., $365,000. 

Central Rural Electric Codperative Associa- 
tion, Inc., Clearfield, Pa., $272,000, 

Blue Ridge Electric Codperative, Inc., Pick- 
ens, S. C., $160,000. 

Kaufman County Electric Codperative, Inc., 
Kaufman, Tex., 000. 

Wise Electric Codperative, Inc., 
Tex., $110,000. 

Escalante Valley Electric Association, Inc., 
Newcastle, Utah, $24,000. 

Craig-Botetourt Electric Codperative, New 
Castle, Va., $91,000. 

Dairyland Power Codperative, 
Wis., $500,000. 

Hot Springs County Rural Electric Asso- 
ciation, Inc., Thermopolis, Wyo., 

Shoshone River Power, Inc., Cody, Wyo., 
$112,000. 

Sugar Valley Electric colperetoe Associa- 
tion, Inc., Mound City, Kan., $635,000. 

Carteret-Craven Electric Membership Corp., 
Beaufort, N. C., $25,000. 

Brazos River Transmission Electric Codpera- 
tive, Inc, Waco, Tex., $5,200; 

Prince William Electric Codperative, Man- 
assas, Va., $296, 


Decatur, 


LaCrosse, 
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: ne help increase 
. *Take-Home Savings” 


4 The Treasury Department has published two new 
booklets to help you and your employees realize 
the utmost benefit from your Payroll Savings Plan. 



















e, “Peacetime Payroll Savings Plan” for key execu- 
tives offers helpful suggestions on the conduct 
S, of the Payroll Savings Plan. 


“This Time It’s For You” is for distribution to em- 
ployees. It explains graphically how this conven- 
ient, easy thrift habit works. It suggests goals 
to save for and how much to set aside regularly 
in order to attain their objectives. 

If you have not received these two booklets, or 
desire additional quantities, communicate with 
your State Director of the Treasury Department's 
Savings Bond Division. 





The Treasury Department acknowledges with appreciation the publication of this message by 


PUBLIC UTILITIES FORTNIGHTLY 


This is an official U. S. Treasury advertisement prepared under the auspices 
of the Treasury Department and Advertising Council 
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PRINCIPLES OF PUBLIC UTILITY 
REGULATION 


by 


A. C. Webber 


(Former Chairman, Massachusetts Department 
of Public Utilities) 


Carefully Selected Cases Covering 
Many Problems Confronting Utility 
Managements Today As _ Solved 
by One of the Oldest State Public 


Utility Commissions—Massachusetts 





$6.50 


Included are discussions of vital questions, such as: 





- - « Taxes in Relation to Rates 


- - - Higher Operating Costs in Relation to 
the Consumer and Utility Stockholder 


The Reproduction Cost Rule 
Inflation and Utility Rates 


Rates of Public Service Corporations 
and Other Price Levels 


Constitutional Safeguards Insuring Rea- 
sonable and Just Compensation for Public 
Utility Property Devoted to Public Service 


Concise Supplementary Text Referring to Important 
Principles of Public Utility Regulation with Annotations 





ORDER NOW WHILE THE LIMITED SUPPLY LASTS 


/ PUBLIC UTILITIES REPORTS, INC. 
| Munsey Building Washington 4, D. 











4, 1946 


$$ 


| 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, accountonts, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, d2sign, and construction. > > » 





Tae American Appraisat Company 
ORIGINAL COST STUDIES e VALUATIONS ¢ REPORTS 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 


and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 











£2 For, Bacon & Davis 


Bad VALUATIONS E ; CONSTRUCTION 
REPORTS nginieers RATE CASES 
e NEW YORK @ PHILADELPHIA @ CHICAGO e@ LOS ANGELES 








GILBERT ASSOCIATES, Inc. 








ENGINEERS SPECIALISTS 
Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting, 
Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 


Operating Betterments, Personnel Relations, 
Inspections and Surveys, Reading ° Philadelphia Original Cost Accounting, 


Feed Water Treatment. Washington © New York Accident Prevention, 








FREDERIC R. HARRIS, INC. 


Engineers Constructors Management 
Reports Appraisals Valuations 
NEW YORK 
Knoxville San Francisco Houston 











(Professional Directory Continued on Next Page) 
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PROFESSIONAL DIRECTORY (continued) 


censucion H. A. KULJIAN & COMPANY retain 


Engineers 
Public Utilities and Industrials. 


Los Angeles 13 PHILADELPHIA 2 New York 6 











Engineers WILLIAM S. LEFFLER = Economists 


SPECIALIZING IN 
COST ANALYSIS—Unit Cost Determinations 
RATE RESEARCH — OPERATING REPORTS 


on 
ELECTRIC — WATER — GAS Utility Operations 
Neroton, Connecticut 


LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 
Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 














J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Business Studies Purchase—Suales Valuations 
New Pro, Management Reorganizations 


jects 
Consulting Engineering Mergers 
Public Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 
DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL. 


SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganizaton. 
New York San Francisco 








Chicago 








Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—R eports—Design—Supervision 
Chicago 3, Ill. 














Mention the FortNIGHTLY—!/¢t identifies your inquiry 
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PROFESSIONAL DIRECTORY (concluded) 





80 BROAD STREET 


The J.G. WHITE ENGINEERING CORPORATION 


Design—Construction—Re ports—Appraisals 
Consulting Engineering 


NEW YORK 4, N. Y. 








ALBRIGHT & FRIEL, INC. 
FRANCIS S. FRIEL 


c. ‘rey 4 gi s 


Water, Sewage and industrial Waste Problems 
Airfields, Refuse Incinerators, Industrial Bulidings 
City Planning, Reports, Valuations, Laboratory 


1520 LOCUST STREET 





PHILADELPHIA 2 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
SETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


1) PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


LUCAS & LUICK 


ENGINEERS 
DESIGN, CONSTRUCTION SUPERVISION. 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LaSatie St., CHicaco 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


1706 BROADWAY KANSAS CITY, MO. 


ROBERT T. REGESTER 


Consulting Engineer 


Hyprautic Strucrures — UTILIrigs 
F.Loop Contro: — Water Works 


Baltimore Life Bldg. Baltimore 1, Md. 











EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports and 
Original Cost Studies. 


9°10 Electric Building Indianapolis, Ind. 





A. S. SCHULMAN ELgctric Co. 
Contractors 


TRANSMISSION LinesS—UNbgERGROUND Distri- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH Dearsorn St. CHicaco 











W. C. GILMAN & COMPANY 


ENGINEERS 
and 
FINANCIAL CONSULTANTS 


55 Liberty Street New York 


SLOAN, COOK & LOWE 


CONSULTING ENGINEERS 
120 SOUTH LA SALLE STREET 
CHICAGO 
Appraisals — Reports 
Operating — Financial — Plant 














JacKson & MORELAND 
ENGINEERS 
PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 


DESIGN AND SUPERVISION VALUATION: 
ECONOMIC AND OPERATING REPORTS 


BOSTON 





NEW YORK 











MANFRED K. TOEPPEN 
ENGINEER 
CoNSULTATION — INVESTIGATION — REPORTS 
MARKET AND MANAGEMENT SURVEYS 
VaLuaTION, DeprecIATION AND RATE 
MatTrTexs 


261 Broadway New York 7, N. Y. 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer? 
ence. Their products and services cover a wide range of utility needs. 


a 


Albright. & Friel, Inc., Engineers 
American Appraisal Company, The 


*Babcock & Wilcox Company, The 

*Baldwin Locomotive Works, The 

Barber Gas Burner Company, The 

Barker & Wheeler, Engineers 

Black & Veatch, C iting E 

*Blaw-Knox Division of Blaw-Knox Company .... 





c 


Carpenter Manufacturing Company 

Carter, Earl L., Consulting Engineer 

Cleveland Trencher Co., The 

Combustion Engineering Company, cay 

Crescent Insulated Wire & Cable Co., 

*Cummins Business Machines Division of = 's. c. 
Corporation 


Davey Compressor Company .-Inside Back Cover 
*Davey Tree Expert Company, The 

Day & Zimmermann, Inc., Engineers 

Dodge Division of Chrysler Corp. 


*Egry Register Company, The 
Electric Storage Battery Company, The 
Electrical Testing Laboratories, Inc. 


Ford, Bacon & Davis, Inc., Engineers 
*Ford Motor Company 


General Electric Company 

*General Motors Truck & Coach Division 

Gilbert Associates, Inc., Engineers 

*Gilbert Associates, Inc., Industrial Relations 
Department 





Grinnell Company, Inc. ........ “Outside Back Cover 


H 
Harris, Frederic R., Inc., Engineers 


1 
International Harvester Company, Inc. 
Professional Directory 
*Fortnightly advertisers not in this issue. 


J 


Manufacturing Company, The 
said Front 
Kuljian, 





Lefer, William S., Engineers ........... Seven 
Loeb and Eames, Engineers 
Lucas & Luick, Engineers 


*Main, Chas. T. Inc., Engineers 
Manning, J. H., & Company, E 
*Marmon-Herrington Co., Inc. 
*McCormick & Baxter Creosoting Co. 
Mercoid Corporation, The 





N 
Newport News ‘Shipbuilding & Dry Dock Co. .. 


Penn-Union Electric Corp. 
Public Utility Engineering & Service Corporation 34 


Recording & Statistical Corp. 

Regester, Robert T., Consulting Engineer 
Remington Rand Inc. 

Ridge Tool Company, The 

*Ripley Company, The 


Sanderson & Porter, Engineers 

Sangamo Electric Company 

Sargent & Lundy, Engineers 

Schulman, A. S., Electric Co., Contvasties 
Sloan, Cook & Lowe, Consulting Engineers . 
Stekert, Martin M 

*Stone & Webster Engineering Corp. 


Toeppen, Manfred K., 


Wer Assets Administration ..... P 
*Welsbach Engineering and Management 
Corporation 





























BEFORE YOU BUY 
COMPRESSOR... 


It will pay you—before 
buying any compressor—to care- 


fully consider the Davey Auto-Air. 


In 60, 105, 160, 210 or 315 cfm 
capacities, the Auto-Air is suitable for 
mounting on any standard truck. It is 
driven from the truck’s engine through 
the Davey Heavy Duty Power Take-Off 
...moves from job to job at truck speeds. 


Write, wire or phone today for Catalog E-172 


Par.100-A 


The Davey Mobile Machine Shop 
includes equipment ordinarily found 
only in large central service shops. 
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SPRING HANGERS 


1. Compute the load 
2. Select the required stock size 


When spring hangers for modern flexibly sup- 
ported piping systems are “tailor-made” for each 
load condition, a lot of scarce ‘engineering and 
drafting man-hours are required in designing. The 
Grinnell a Hanger will save this time—it is 
“pre-engineered for the job.” The capacity you 
need is conveniently “packaged” — one of 14 stock 
sizes. 

123% MAXIMUM CHANGE IN SUPPORTING FORCE 
OF SPRING IN 35" VERTICAL TRAVEL--IN ALL SIZES 


GUIDES PREVENT CONTACT OF COILS WITH CASING 
WALL OR HANGER ROD AND ASSURE CONTINUOUS 
ALIGNMENT AND CONCENTRIC LOADING OF SPRING 


COMPACT—REQUIRES MINIMUM HEADROOM 


ALL-STEEL WELDED CONSTRUCTION MEETS 
PRESSURE PIPING CODE 
14 SIZES AVAILABLE FROM STOCK-LOAD RANGE 
FROM 84 LBS. TO 4709 LBS. 
EASY SELECTION OF PROPER SIZES FROM SIMPLE 
CAPACITY TABLE 
INSTALLATION IS SIMPLIFIED BY INTEGRAL LOAD 
SCALE AND TRAVEL INDICATORS 
UNIQUE COUPLING PROVIDES. ADJUSTMENT 
AND TES TURNBUCKLE 

Write for descriptive folder om Fig. 268 

Pre-Engineered Spring Hangers. 


ae aa 





a 


Epix page is reserved wider the:MSA’PLAN (Mamufacturers Service Agreement ) 


4 


a = 
i 
eee 





